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ent Age, that it were to little 


Hſe be of the Lawes of England, ſim 
bimſelfe was ſo good a Common well | 
 awan,T hope, for the Authors ſake it u 
. find no leſs acceptance in ihe eng 
World, then if he had lived to may 
 taine bel he in that Age durſt avon J 
and thereby appeared in his owne n ? 
tural and proper colours, If in an, 
| thing T haveerred in this Tranſlation. : 
Charity can pardon me, | peciall © 4 


_ when I ſhall affirme, that this was. 
; worke of Charity in my ſelfe ( as I con; | 
ceived ) not to let ſo choyſe a met. o 


tis intended. And if it happen int( J 
any other hand, eſj pecially into fach of a, 
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| Laws Precepts , which our Author 
1s, are to live honeſtly, to do no in 
y t0 any one, and to render every one 
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Inſtitutes of the | 
- lique, which appertainerh to the very Conſti- Z 
init of i Cbinhoti-wealrh ; and ir conſiſteth 7 
- in things holy, in Preiſts and Magiſtrates: For Þ 
- -jr. is neceflary for a Common-wealth to / have 
Churches, in which men may addrefle them- 
ſelyes to God, for the forgivencſle of their fins: Z 
It is alſo convenient to have Prieſts or Mini Z 
| ters, by whom we may be enioyned repentance 
for our fins ; and who may pray for us, and} 
mediate to God on our bebalfe , for his helpe £ 
and providence, And i is requiſite likewiſe, Z 
That th&e be Magiſtrates ordained , beciuſe by Z 
the meanes of thoſe who are. appointed: ro.pre # 
: cede as Judges , the Lawes may be put in exc-# 
: cution ; for it were to little purpoſe that there # 
' ſhould be Lawes, if there were n& ſome to go- 7 
| verne by thoſe Lawes, (d) 1 I 
. 4. That which we terme Private Law, isthat Z 
; which cheifly belongs ro the utility of particu-| 
lar perſons, and is ſecondarily neceſiary for 1Þ 
_ * Common-wealth, That no one abuſe his owne: ® 
Andſo on theother ſide, whats neceflary for a 
3 WJ _, _ Common-wealth, is likewiſe ſecundarily requi- 
| | (ce) Bra&. l.1..gre for the profit of particular perſons :.An 
| 6.5 2wmM.3. this private Law hath three foundations, ix, 
| Filet. 6, c.pit.. Naturall, National], and Civill, (e) 
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(4) Braft.'{.1 
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F Of the Law of Nature and "Nations, : 
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[| (a)Braf. 1.1, Ta narurall Law is that which nature, o | 
I 5. am.s. 4 rather God hath inſtilled into all Cres-! 
_ rures, (a) - x, The 


lg - ; 
by, 
A : p 


Lawes of England. 


2 17. The National Law or the Law of Nati- 

© ons, is that which all Nations obſcrve, and 

2Z which proceeds from the naturall Law, Be- 

277 cauſe - pea Law is that wry m_ 

ZZ mon toall creatures,cither on the Earth, in Y 
Drhe Sea, or in the Aire, (b) From rhe Law ©) Vf HR 
L > duce ages the conjunRi n of male and #72 
ZFcmale, (:) And that which by common con- 
Fenris Sled Matrimony. ib this cannor (©) Plow. fol. 


"Fproperly be termed a Law, becauſe it is cor- 445+ 
Eporarcd and may beſcen,for Laws are incor- 
porall,which difcend and are introduced by 
The cuſtome of Nations : But from this Law 
FFproceeds the Procreation, and Education of al 2d hos , 
—Lhildrens (d And this Law of Nations is (d) 14.393. 
ZBolcly common toman, as R_ towards 32+: 


od ; that we may become affiſting barh ro 
pur Parents and Country, and repell Force 
'Zgnd Injury, And from hence it comes, that 
ES haroſever we do for the Defence ofour own (e) Brafl.1. 1 
"EP odics is adjudged legall, (e) Fromthe Law P hen ee he 
t Nations alſo are ſervitudes, (f) wars, di- oY. 4 my 
Fin and divided Nations, ſeverall diſtin- een) 
uiſht Kingdomes and Dominions, Manumil- - 
' FYons, ſerting of bounds ro Land, the building 
F-pcther, and neighbouring of houſes, by 
FF ich means we have our Ofties, Bortoughs, 
2d Villiages, And generally ro this Law of | 
zHauons may be referred, all manner of con- (8) Id.f.1.C.5. 
 Macts,and manyorher things. (e) MM. 6,720. 
FX >. The civill Law of England ( uſually 
ZW1lled Common Law is, Potv'onper » and CL 
th athreefold Accepration, For firſt, it 15 
« Wken PREM for that Law which the Er- _ - * 
9 ulc, diſtinguiſhed from that of the Ro- 
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(hb) Dott.. &: g \29%.vmg au, 
Stu, 1.2,c.5. (þ) Although there be ares caſes in which 
Eratt,l.1.c.5. both inthe Chancery and Fxchequer, Pro#! 
num.5. _ ceſs are iflued upon Original Wrirs , ani?! 
| , _ ._- judgment given according to cominon Lan, 
i) Plow.ſol.g. (3) And thirdly, It is taken for chat Law? 
bh Cook, 1.3, which we tearm Stature Law (4) - 2 
fl. 86. + | 3. The Law of Eng/andaccording to ſom? 
| hathiſtx principall foundations, 243. The Las 
be general 6; 


[1] Plo.f-316. of Reaſon,(t)the Divine Laiwgt 
. ..- Nomesgof the Kingduine, cerrain principh?? 


| _ and Maximes, particular Cuftomes and Sus 
[m) Doff. & races, (m) + _ a _ x 
St#.l.1.C.4- - | Bur if we ſhall contra theſe more clol® 
| we may ſay the; Law! of England hath wi 
parts, Fit, ' Ancient Cuſtomes confirmed 
the conſent of the People , and [ fornierh# 
the Kings Oathy Ant Statutes which at 
;  enaQed by Parliament, either as Supp} 
'._ _  mentSoramendiments to the aforeſayd Ct! 
- *,* ++ - ſomes; bath which are derived from 
- Law of Nature and Natiohs, as all oth? 
Lawes whatſoever, which; are cither'iaft £Þ 
- | renſohable;!And thys wee firly divide wh 
[n] Fortc,.13 Lawes into writtch and unwrixien, (y) Þ 
- .* There be others which make our 
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22> 5. And iponeiperticuler theſfupi22m pow 

Iwhereſoever it :reft;-[ as,» in- times paſt "the 

"King } 1s above the; Lawes- for- that 3t; may” - - 

"Reranr priviledges at plenſurcas to-fingle per-, _ _. | 
© ſons,as ro Corporations and Colledges,provi- of E.n3.fol 

:Zidcd -betome; nos injuridus to. athird/per- ; MF fol. 

Z$ſon.(r)ln which jf any, douts ariſc,ſbme ſay /it *** SE 

ſelf alone harhſole power of interpreting. (s) [s) Bratt, 1,2. 


Zzrhc Judges, thar ſuch, Charters. may: receive py 2.69.” * 


L Reg others aſcribe; this power alſo unto 7 3 6,nam.3. 


== conſtruction according to the rules of law:(t) pjg. 1.34.14. 
= 6. Butſomerimes 5r- falls: out, caſes. arile. ſry cook 1, 1. 
which are neither: provided for, by: cuſtomes £./7 A4lon- © 
of Statutes ſufficizntly; And there the Judg- pods; 
es dodecide bylike'reaſons, proceeding accor- 
Icordin oy former: Precedents: And-for-that | 
| e did many tyncs: meet tagether to:ar- r, rw terms 
ac ſuch caſes (oy) But ifany ſuch difficulty, lady's 
Chances tohappen: which requires a tugher- p,,uver. | 
"IF ſearch, then judgment is recited untillthe [wh Bratt. 1.1. | 
JF next Parliament, by the councell of which þ 5 wms.; 
& Court it is determined. (w) | ; x] alt, 1.1. 
| 7. The unwritten Law confiſts of ancient , 3 Flim.2. 
w | cuſtomes of the  Realme which arc obſerved Littl.l.2. £.10. 
IF for Law(z)and tothe obſervation of mw our cok174.f0.bl 
| B 3 - Ring®;. 
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6 | gu Inſtitutes of the J 


[y] Fort.c.34. Kings at their coronations were obliged, ()) E 
1 by Oath; notwithſtanding any of theſe cu-'7 


' nd 


[z] Dod. Stu. ſtomes may be altered or nulled by a Stz- 


[.3.6.5. 


b. 
* tute, (4) A cuſtome is either generall or par-*! 
Plow. 465. 


riculer. A generall cuſtome is thar which, !! 
obſerved through the whole Realme, and i 7; 

more properly tcarmed by us a commas * 
[a] raft. 1.1, Right. (a) A particuler is char which is in 3 
C,I,4,2, & c. force in divers particuler Counties, Cirics -! 
J.#um.5., Burroughs, Villages, and Mannors, (b) Th 
[b] Cook 1. 4. publick Judicatories alſo of England have thei ? 
fol.78. Doft. euſtomes likewiſe, which are obſerved »: 
Stu. 1.1.c.8.8& ftrily as Lawes. (c) But any cuſtome whict 
10, N,l. Entry, is repugnant either to Law or Reaſon is to x. 
rit. Cuflomes. aboliſhed, (d) RG 
Kitch.c, Cu- i $8, Naturall Lawes or the Lawes of 04/7 
ſtomes, fol.to2 ture are immulrable, (e) Burt the Law of Enz; 
[<] Cook.l.z2, land may by the conſent of thoſe, by whol:\? 
fol. 16. 17, adviſe itwas firſt ordainedro be altered. (/\:: 


AS 


1.4. f.23,24. Yerſoas irdo ncither oppugne Reaſon,or th! 
& Since f.93, Law of Nature. Wl oy. 1 B 
[d] Plow. fol. | 9, Now that Law: concerning which ut?! 
400, ſhall rrear ar preſent,belongs only to perſons,” 
[e] Plaw, 88. things, or AQions, actena ro the Right: 
Elert.l.1,c.q4. and Cuſtomes of England, And becauſe Per- 
[A Braff. L.1 ſonsare the moſt worthy, as for whoſe ſake all” 


£.2.nm,7, Lawes were | ordained; Therefore we diſ-* 
[g] Pot, Sty.. courle firſt of them, and of their ſtares and: 
T6 £5 Ig, Spe- conditions ,. which arc various and diverſe, 7 
cel, Fuſtic, l,3 .-(b} * as 
| (h]JBra#,{1, Þ*? 
6.8 Filet. I. 5. 
Fe be 5 4 


 Lawerof England. 


Of the Rights of Perſons, | 
Tl T. I 1 be 


He firſt and ſhorteſt diviſion of Parkins 
3 is this, That viman are cither Free « or bp; phy -, , 
3 4 | Servanrs, ay,” bog : 
3 21, Now liberty is a \ narurall faculty i in e- © 
22 very one to doe what ſcemerh good rothem, 
7 ſoit be neither againſt Law or Authority 5 (b) pra, cod: 


Z | Orimay be defined an evacuation of __ #14.2.& {.2.-C, 


7 rude, becauſe ir is direEly contrary unto 19. num, 4. 
22 ur, (6) (c) FILI.C.3. 
7 2. Servitude is a a conſtirurion of the Law | 

| of Nations; ones by which, contrary to. narure, 

; one is{1 ro anothers wer; and ir is 

| ſocalled from Servands, pe hn Serviendo , 


7 for anciently Princes, uſed to ſcl their Slaves | 


2 and for that cauſe they did referye,,.rather 

2 rhen kill rhem,. (d) NL when They (d) Brit.f. 77a 

x were afterwards oe? at liberty, they were ca 

b led Ma numiſſi, as being delivered our of the (e) Braft, rd; 

2 hand; (e) num.3. Brit.C« 

3 3. Servants ate either thoſe which are 21. pe. Zuſt. 
e ſo, or made ſo; Thoſe. whichare borne ; , rex. 1: oP 

by ſo, come from Natives, Father -and Mother, , . 

"FF whether they be marryed or not ( which 13 


FX erue both in Natives and them which arc 


b free (f) whether. they bc in the er.of their te 
® Lord, or out of his. power : Alſorth. ris a $0) HG 


EO Ferrane » whoſc Morher being a Native , 1s * 


3 Fra marryed , noenihtanding that.rhe Fa- 
S. B 4 _ 


Bot — taſtitmeiofthe' | 


ther be free; Becauſe in thar caſe, as a com* } 

I | mon conception , it foll6wes the condition | 

! | (g) Brad, cod. of the Mother, (g) And on the contrary, The fl 
= 2.4. Brit.d.c. Iflue of afree (ama illegitimate, though 7 
;. 31. Fler.l.1.c. begotten bya Servant : Andir is borne free Y 

' 3,Spec. Fu't d. becauſe in our Eaw itis reputed, Nullins fill 7 

| ES. us. {b), Thoſe which are Seryants dorne, we 2 

; (h) Bra&.{,1, terme Seryints by Preſeriprion ; as tholE al> 2 

| £.8. faſtit.7, r, ſs tay happily be 6alled Free by preſcrip- 7 

. tormn.c 34.. .  tion,wno have gainedtheir freedome through 22 

(i) Brat./.z. . the htgHigence of their Lotds; (#9) © 2 

. £.10,1n,13.Fl. 4; Thoſe which we cal! Nartrves are ab 7 

| Iiwy0:7. & [.4: moſtthe Tame With thoſe Whoth the Romani 2 

' &*1-£, Djer; fol. called, Adſeriptiin; glebi*+ namely thoſe whith 7 

|, Gor; Df; ſerved the Land, rogethet with their Lords: 2 

| (OD Þ XA. 1.r. And were mancipatcd and aliencd with thei 2 
LE Fftates, (þ) Thidfe wetcirtne Villaints Re- Z 

, (1) Lirrl.l;2.c. gitdarits; (/) betaufe rHey dot, lis tnſevo> © 

| 21.Brit.c.66. ve.” Of whorti the Afjeitht' Wiirers of our | 

' fol.165.b.Bra. Lawes ſpeak thus, A native Seryatit is fuch Þ 

_ L.x.c.11, y.1, 4 otic wh6 is begytref by a Fred rhanofa Wo |} 

>. Spec, Fuft, thititi; who 1 Villas; and-lives Ina Vil: 

1 IT mg ; Whether they be mitryed ot not! þ 
| Be #r this dky., the lite which is begotten Þ 
& (ww) £.9; for, BY A Free wink of a Native, is free: (w) Þ 
98.6, © © 5- And ſoon thecontrary, if a Villftie 8 


# 


De It nflits @ Free Wothati, the Ifflis ſhall be Z 
re 3 brit if it be begotten: berween” the Vil- 27 
Jixes of Ryefall Lords, then it is fnititeriall 

_ ts 5Bſetve itt Whole Villainage It was bottie, © 
and whom it ought ts follow, whether Fa- 3 

- her bt Mather, according as they were ei- 2 
. ther wage? Yb of utiffiarryed',” 6& attorditig 2 

3s they Were either within, of from under 7 

the power-of their Lords ; Alſo If it be' rhe NY 

Wotlk | Iſuc #8 


Womin a 
7 4 


4 eapriviry from the Law of nati- 
[Fons. For when Warrs brgan,captiviry follow- 
"Fed. A free-tmnan may-alſo be made a vilkine 6 
E by Low namely by his own | confeffion-and * Formerly the 
& acknowledgement made in one ofthe* ſype» Kjags Courts. 
fiexit Contts '{#) A Free-man har allote. (0) Bratbil.s. 
| Cothe a Villain according to the Ancicnrs.{p) £6.x.4.Brit.c. 
If” being, 6n&e paar br he ſhall happen 31.8% 43. Fle. 
© to be called back again for hisingraritude ins+ /.1.c.3,5. 
EZ to ſervitude, But this by the means ixuncon- Lit.l.2.c.11, 
LE tfadifed, (4)Alfos free-man may be niade a (p) Bratkl.1, 
ZZ Villain, if ar firſt being mado either Clark or c. 6 
= Mofik,he ſhall afterwards return to a Seculer (q) Fort.c.46. 
& life, becauſe ſuch « one ought ro be reftored (Tr) Brac.l.T.c. 
# ts his Lord*(#) Thoſe which are made Vil- 6. 2.4. Flet. {, 
& lains ate & lied Villains in grofle, becauſe 1.c.3. i 
& they ire of themſelves withour being dypant- 
Z dantroany Eftare, (4)'Bur allthar are Vil 
& hins In groſſt ate noe ſeryancs made, Be- 
7 cauſe there maybe villdin Ifſue berween thoſe 
which are 6ur Captive, or by any otherof 
this Way betotme Servants, Which we ſoon as 
| bort like the Ifſut of Natives fall immediare- 
Jy into the power of the Lord. po: 
9. A Free-worngn "Is not made & Villain by 
marrying with a Villain, and this is in fa- 
vout of Lidetty vgninſt the common rule of 


our 


(s)Lis.1.2 KAR: 


IO l Inſtitutes of the : 
_ + . our Law which ſpeaks, the Wife to be the 
(r)F,8,f.78.G fame fleſh with rhe Husband. (t) Andif4? 
9 * Free-man marry a Villaine ſhee ſhall ks 
(16.00 rred to be an ancientcy | 


itthey have Ifſue two win wa the one 
(w)Brac. l.4.. ſhall be: free and the othe villain, (pu) 27 
traft.3.c,13, 9+ There is acondirion of ſervitude which? 


LS > 
» 
q 


n,2, . _ isrearmedSubſtantialis, For wholocyer is a Se"? 
| - vantis ſo a Servant as that he is nothing”? 

(x) Brac.l.1.d elſe (x) +. 
£.6.7.3, Brit, | 15, And there is laſtly a certain condition 

c.31. Flet-l.L, like to Servants which are yet ingenious and 2 

£.3.4.  freeborn To wir, thoſe whom we call Ap 7 

: . prentices who are bound by their Parents « 2! 

' Governours to their Maſters ro learn Mer- 7 


(y) 4n.5.ElR _— or other mechanik trades, by Co- 7 


c.4. fol.25, | venants; (y) Andtheſe are in the power of 

- | their Maſters during the time covenanccd, 7 

and make gaines, not for themſelves or Pa- 

rents,bur fortheir Maſters;unleſs it be other- 7 

+. wiſe covenanted for a Covenant prevailes a- 

 (z) Brac .l.2.c, bove Law(4) Theſe oblige themſelves in ma- 7 
|. 25.&1.5,tr.2, ny things, and cheifly in theſe namely,Thar 
{'' £.3.n.7. &1F5 for thetime covenanted they will truly and ? 
| 11.3.c.9.9.12, fairhfully ſerye their Maſters, conceale their * 

H -y ſecrets,willingly obey al their lawſul and,ho- | 
neſt commands, That they will nor cdfamit * 

Fornication within their Maſters Houſc or | 

withour, that they will not go? away within | 

their time, nor be abſent day or night, that | 

_ they will no ways damnifie him nor ſuffer | 

| him to be damnified in what they may help 

but. 
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bur that they will with all their might indea- 
your to hinder his lofle or clſe fore warn him 
27 with all poſſible dilligence,thar they wil nor 
22 inordinately imbezell their Maſters Goods 
22 nor lend rhem to others withour his comman 
# or ſpecial licence,that they will not frequent 
= Taverns unlefle to make bargaines, and 
'Þ# rheria to ſerve their Maſters, Thar they will 
2 nor to the preiudice of their Maſters, play act 
2X cards or dice, that they will not intermarry 

2X or contra& Matrimony with any woman du- 
{ 7 ring the ſaid Term, that they will nor trade 
'# with their own or anothers Money without 
2 leave or licenſe of their ſaid Maſters,but thar 2 
& they will welland truly behave rhemſelyes in (2):Ne.b.Entr, 
2 word and deed, as a good and faithfull Ap- Yer.coven.u 
2X prentice ought rodoe, (a) is. Apprent; 


——_— had 


IY'F _ 7 


| Of Free-born. 
TIT. IV. 


A Free-man is naturall and free-born , he 
{A is ſaid to be free born who is free ſo ſoon 
as born,wherher born of rwo free-born,or ofa 

- man free-bornand a woman made tree, or of c 
* aſinglewamanand a Freeman (a) provided (2) Forteſ.c.4> ] 
7 irbe notwithin a villinage burin a trce bed, Fi. RC 
= notwithſtanding ir be out of the are of Ma- (Þ) Vid. ſup. | 
; trimony, (b) 4 itt. 0X Par to | 
t. Soif cfa Freewoman and a Villain out 7 Je. 
of Matrimony, and it is ſufficient I 


43  . _.! Jfſtirtes of the 
| |  Mcaberbe frceat/any rime! namely citherg 
| the time, of conception, parturition or inth 
intervall, /norwithſtanding that ſhe þecon 
Ke . Villain aſteryards becaule the miſ-fortune sf 
(c)Brac l, 1.c. the Mother ſtall'not prejudice the Infant in 
6.3.5. "the Wombe.!(z) - X 
Fler l.y.c.4. Soifa Free-man having Children de} 
Ltd .2.c. it in CN acknowledg, himſclt a Villain, Thoks 
cnn which ar thal have aſrer ſuch a E 
knowie Villaanes, but thor? 
— : which he h weſore ſhall be free, (d) |} 


6. 


4 _ ———_——_———_ 


of ach as are made Fg 
- of bs 8h, 


Hoſe "are ſaid tobe made free who are 
x. 4 Ro mn —_ a juſt a>" And} 
\ they are caMed” free \men'as being ſer free! 
| (a)pra EST 6s Goes ſervitude; (a) Manumiflion i bo giving 
6:6 _ of liberty, rhar is 4 minifeſting or declaring 
& | Flerd. NI accordingto ſoule, becauſe ior which is 
byrheLawof nature cannor be wholly raken. 
away by the Laiy-of nations Jr ecgunens h 
C | p\nrae.. 5- under aclbud;! (b); ; 
3 i. '» "7, Manumiſſion is ewcsfold; namely, Ex- | 
S Prefied or tacire-and implyed i{c:) Manumil- | 
fo. © froth exprefied-is alſo double,/One which is | 
-by'writing, as:whenthe | Lord gives a Char- | 
" E.5 io acts ter or inſtrument of Manumiſſon ro his Vil- Z 
Rt {4 lain, And another which is by fa& and © 
which! 'was:mote | uſed of old, As when ans 3 
Lord Þ 


i : by as. 
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Lord in- the preſence of his Nei ghbours, ; 
laying his hand upon the head ofhis Villain i T3 M 
wing fa I will thar this man be free, and ha- (4 pyge x —_— 


þ itt pong «657 OE 10 HR Dn Jannges i 


ſp ut him fr Ver mA. Y 
—_ Lambert in his id. (le) de- prit. c. 9, a 7 


WJ \criberh the ancient farmes of Manumifhon (.\ , 

= chus, 1f any wy make his villain free Icr 

FE bim wich bis right t hand deliver -him ta the 

TY Sharif 'in'a full County, and be oufhr to 

A Jaime mn Ny rhe Bond of ſeryituds 

: % manimifſion, andſhew him free Gares and 

: ayes and Aeliver m free Armes viRlance 

ſword, andthen he iy free. 
Ke” Marianiiffion yo ove 4s when a Lord "4 

F biride' owls P ation to pay a cer- 4 

eaih ſiim'ar a Terta o his Vi Fi of (e)Fletd.3:6s. | 
ſhallbring his omg af hin fo hy ehing 13 13. and _- 


| which he may 'challeng e a$his own, or tha 
; grant him a wy # Re” or make ' " Feoff- (E aaa 


EF ment unto" Land; or by Decil grant 7r.xc.2 aa 1 
| himan Eſtate in Land for life 6 years, or + x92.þ.mde.2 
| nally doany ſuch aRion which we arc not u- Brook Tit. wile | 
ſed ro do bur to freemen. (f 9. lena ſpec. Fuſte 
c 


| a Ifa Villain becomesa ſecular Preiſt, " un {.2.des W fi, 
| K* rn _ him as his Servant and (g Spec. Faſt. . 
| ſeile his ): Burif he ſhall enrer into cod. , 


Religion ir is © ops e4rA becauſe there he 13 (þ) Lt. c. Icy ] 
dead in the eye of the Land) i, = 


ro $ 
? 


Is a4 —- - Inſtitute of the 


IE Ienne —————— 


. Inwhat cauſes Manumiſſion can- 3 


TIT.YE 


"Here are ſo few marks left at this day of 
LL ſervitude or of Villaines that it were to 
little purpoſe to preſcribe a form of Manumil- | 
frvn, and therefore our Authors are filent in 
ir, But that I may add one word for conclu- 
_ fiton inthis place, Manumiſhon ought to be * 
bounden within the ſame limits in whicho- 
ther lawfull As are ; So that neither an In- 
| fant nor one that is not Compos mentis, not 
; one that harh noright, may work any thing * 
* | byir, All other things, unleſs any thing be 
þ A defraud, Creditors are Jeft at plea- 
+ lure, | 


Oo CORE oO 


0 if. the taking away the Law which | 
Was called, Lex F uſt a Canimia. * 


THT, VIE 


| \ T Eicher is there — us any the leaſt 
uſe of this Law, which tor ſomany ages : 
.; tagerher , was by rhe Romans abrogated, as 
| envious and cruel, | | 
oo 
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of thoſe which are in their owne 
and thoſe which are under the 


power of others. 
T4 ELEL, 


E E have diſcourſed before of the 
ſtate- of Perſons , now we are ty make 
nother diviſion: And rhis is, that every one 
cither in their owne power, or inthe pow- (a)Byac.{.I.c. 
r ot others, (a) | | 9. Fet.l.1.c.s5. 
1, In their owne power areall who are nor | 
Jubic& ro others : Burt wee ſhall by conſe- 
quence know thoſe which arc in their owne 
Power, when we ſhall declare who are under _ 
—Yubic&ion ro others, (b) 7 (b) Bracuby. 
"2 2, Inthe power of others arc Seryants; 2, - 
which power of Lords over their Vaſlalls is 
dy the Law of nature, and this was ſome- 
Rimes a power of life and death ; Bur now ir 
2s more reſtrained by our civill Law, ſothac 
» w_—_ over life and lims , is onely an- 
Zncxcd to the Supremaey x10 thar he who ſhall 
#kill his Seryanc , ſhall be no lefle puniſhed, 
Zrhen for killing a ſtranger, for it is very ne- 
Fcellary for the Common wealth, that no one 
#doec abuſe their owne: and in thisthey have 
# Law againſt their Lords,thart they may have _ 
I A againſt chem for —_ limme, in " / 
# calc of any cruelty, or into ce iniury eX- (1 omines *_ 
| erciſed by their oo (c) As if you _—_ 6 A {.2, C.if. 3 
x | them | LE 


' Inſtitutes of the 

them thar they cannot enioy their Wainag, 

free and ſafe : Bur this is truc oncly in thoj 

Villaines which hold in Ancient Dcmeſne 

the Crowne; for it is otherwiſe of other; 

7 | Becauſe when ever the Lord ſhall pleaſe, he 

ij, , may take from his Villaine his Wainage, 
(d) Brac..1.c. together with all his other Goods whatlo- 
9.n.3.Fler.l. ever, (d) | | 

1.0.5; 3.. And as to frce-borne People alſo, ſome 
| r are in the power of others, as Wards unde} 
(e)Flet.l.1,c.9 the proteRtion oftheir Guardians or Frein,! 

| L: or undcr the tuition of ther Lords. (e ) 


. n 1 caps A OY on, 
Sec me... G __— a—_— "I 


, Of Paternall FuriſdiGion. 
CE . TIT, 4X. 

(a)Brac.l.1.c. | 
9.4 ad [.2., Nder the power of Parents-are Children 
£.24,4. ang, '\ MF borne in lawſull Matrimony ;/ ſo- arc 
. Stat Mer.an. ws and their Childten, asto Grand: 
20,H.3.c.9. fathers and Great :Grandfathers on the Fx 
Ferm, Fur, thers'fide, (a) /Bur this is:truc;as.to Nephew 
Ver.Baſtardy ant-their 'Ohildren,'.onely where cheir Fa- 
 Flet,6,c,1. hers dye, and they.cannothby. apy.meanc 
(b) Brac.l.1 .c,-goc out of theiriproteRtion;"() ; 
10.Bri4.c.lj9. 1, "Thoſe which are not ligitimatc ar 
fol.2.70; mnorreputed/Chilgren, as in-cale of Afliliery 
Fletl'x.c,6, and othorwiſe;:nor-thoſe:who; are braught 
(c)Brac.l.1.c, forthconmavy:2o.the ormof :t2an kintlc ; As 
B13 6.2.7.1 1.4, Monſters and Protigies in nature., bur thoſc 
03 27.35.13. e.2, which are ivregular onlyip mombers,as he- | 
oft > Eletl.3.c.5s, vingſixfingers,or four, aronly:oncythall not 

7 nd. 4,44ickl7, for thatbe oſtremed illcgitimare, 
mx andl.6,c.56. But 
EY F 
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"WF 2, But we are to obſerve thar, thar ancient 

Juriſdigion which the Romans exerciſed 0- 
yer their Children, (f) is much more qualik- (f) 7ſticxt. Im 
Ed with us, For the Engliſh only take the pro= periales,cod tit. 
Fes of the Labours of thoſe Children which 2 
Pre under the age of _— one years: And 

EEhatinſuch manner, thar itrhey live ar home 

Zwich them they may do their own notwith- 
 Eanding rhar they are rerainedin their pa- 

® rents ebneſs, and that they finderhem dyer 

Zpnd cloathing, Bur if they be pur fort,z to 

epcarn any other Arts, their Maſters have the 

=Pole benefit of their work, unleſs any conditi- | 
25"2 forbid, for that a condition may preyail (p) prad./.2. 
zzcven againſt Law, ie Wy | c.5. 
XZ 3. Whatſoever Eftate whither adventiri- g 
ous or bequeathed eſpecially 'Land, ſhall fall. 

_zunto Children, rhe Father ſhall not ſo much 

£255 have the profirs of ir, bur ſhall be liable'to 

: ns account 'to a ſomes ſo ww - it 

23inall come of ape, Bur that I may explainit, 

J*his Parental] n wer, reliſheth Tore of ft. 
love and reſpe& which Children bare ro Pa- 

rents asa principle infuſed” and inſtilled by 

the Law of Religion and nature rather the 


of any compulſion of force by which the Law (h) Cook,'/.3. 
obligerh.”.(þ) for our Decalogue, which rhe Cafiz Kadciif,' 
Y Romans wanted, iinculeates this _—_ with fol. 37,38. 


proniiſe of divine Benedi&ion. And the only | 
curb with which Parents / reſtrain thoſe that | 
become refraQory is rhe power of disinheti- ' 
ting which is not often times threatned in 
__ -- ES. 

- 4. Now the Guardianſhip of wardsJs dou- 
ble, one by verruc of the conumpn, oy o- 

_C 


3 9 ee 


A ot 4 or he Tv ſt tutes of the | 


(i) Fook ubi other of the Statute Law, (:) And it is 
up. The Common Law giyes an attion of tie} 
I) Bratt, tit, paſs ro the Farher againſt him that ſhall uls 
"Treſp.n.,9%. away his Son and Heire, which AQ@uni 
(1) praf.1. 1. good in reaſon becauſe the Marriage oft 
tr.5; c.25.n.1. Son belongs to him, (kh) L- 
£.3.3.8, & 1.2, 5F Matrimony is a conjunQtion of wut 
C.14,Prit.c. and woman comprehending ſociety of thi 
107; Flet, l.5. life individuall. (1) And ſo ſtrict is thru 
C25}. iunftion in our Law, that man and wife at? 
(m)YBrook Tit, reputed but one perſon.(m) As but one ficih 


. Uillena. 39. & the diyine, (n) | 
' Bare Ferne, 6. The Biſhop hath derermined by the GY 
_ Do#, & Stu, non and Statute Law concerning Legitiny E | 
'6.1,6.24.Perk, cy and Ilegitimacy, and wake, ccrrificat? 
317; therepf either tothe ſupream power or tt 
(n) Gen.2.2 4, Juſticcs as often as is required, (0) n 
Fl.l;g.c.19. 7, According to the Law and cuſtomed3 
(o( Lib.Intr, England, tar liue which is born before ma 
tit. Baſt, f.194. Tiage is a Baſtard, Burt he which marries! 
Brook eod.tig, fingle woman who is with Child by him{e!i 
Bratt.1.5. tr, otany other , makes her lilue ligitimare al 
 $$:.6.n. 3.& c. though it be born immcdiarely after marriag} 
29.n.2.Q 4. for in this caſe marriage is a teſtimony whert 
| 25. pod, 3.ſta. the Child is, (q) Burit is to be diſtinguiſhelF 
2A Hu}. in the caſe of wh that marries a Widdon! 
(p) 5lan. [.7, with Child, vix, Whither ſhe be apparcnth| 
C.15tBrac.l.s . with Child ar thetime of Marriage or whe 
tr.c,19.n.2. & ther. it' be doubrfull,, For in the firſt caſc it? 
£n.30H.3. ſhall bereputed the Ifſue of the former hus| 
(q)Fle.l.1.c.5. band in the other of the latter, (r) 
8c C:I 4,15, | + 
6k wn mw 
tit. Baftardy. 
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' Of Marriages. 
| . x [ T. df | | 
| Wife by the Law of Englant*® under : 


AJ the power and Juriſdition of her hus- (a) Dyer f. 79. 
"FE band,(a) and ſoin duty ried to him thar if ſhe ».5 1. Plow. f. 
F ſhall be conſcious of any fa& commirted by 307, 
her husband, ſhe ſhall not be puniſhed for (b) Glap. {.11. 
x concealing it, [(b) Bur ſhe is obliged to hin- c.3.Bratt 1.1. 
x deras muchas in her licth, (c) and accar- c.6, 2.2, & 1.2 
3 bing ro our ancient Authors, it ſtolne goods c.15. & 1.F tr. 


: ound under her lock and key, (be thall e.C.17. N, >. 
2X bc cſteemed equally guilty with her husband. (c) Flet.{.1.c. 
& And ſo alſo it the - 6 ſtolne be found in 38. "i 
& her hands, (4) bur at this day the Law , is (4) Flet.jbid.. 
# fo much er it ſcems, x ry oy > oy 
& commir Theft by the inſtigation of her Hus- ro tit, 
| band ſhe ſhall ic be who of Felony. (e) Oo 
3s T,And in the ſame ond is thar woman ob- Brook, iþ, 108, 
8 liged which hal marry a Villain, For if awo- ; a 
| man whoisa Cohcir marrya Vilkin ſhe can- | 
at claim her Partition, before her time j. 6. +, y,,, 1.6.27, 
| before rhe dearh of her, Husband, (f) Ina © © 25.1.3. Fli 
© ward whenfoever the Husband during Co- q. px 26Y- 
yerture ſhall diſpoſe of the Lands of his Wite Y 42 
EXCEPT only where a Finc is levied, ſhe ſu per” 
Viving may after his death,difsolve ſuchCon- I 
ads as done at ſuch a time when as ſhe be- (6) Þ Py” 6.4. 


ing under Coycrture was ſo tied by the Law & 32 H.$.6 


that ſhe coyld'not cantradi& him,(g) nay 3c: 2] 
| | C - | cord iN g Re 
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| Inſtitutes of the 
cording to ſome of our Ancients a Wifes? 
ſofar obliged ro obey her Husband,thar ifth:® 
Husband ſhall ſell her Joynture againſt he} 
= w.ll ſhe ſhall nar recover Nos Dower againt® 
(h) Glan.!.2, the Vendees after his deceaſc, (b) for tha? 
cs. | ſhe ought ro reſt lilent, and obey her Hw# 
#1" band paticntly, who diſpoſed in that mannaZ 
(1) Lit.l.1,c.4. of her Dower as to maintain her life, Bur thi 
OY Law is Jong time our of dare (i). 2 
2, Contra&tsof Matrimony may be entre(Z 
intoarthe age of ſeven or; (k) bur they an 
not to: intermarry unrill a fic ape, viz. th 
2.5.46. man at fourtcen and the woman at twelnt ? 
fr Brac. ib.1n- Y<a"s old{/)and nor in any degree of conſat- Y 
Ky aro, or affinity, which is forbidden by the 
(m) 33 8.8. eviticall Law, (m) and by our' Law if a wo- 7 
man entermarty at nine years of age and ſur 7 


C.v., 4 = 
f vive her Husband, ſhe ſhall have her Dowe 7 


(hk) pradt.1l.1. 
c.36.n«.3. In- 
(it. 0.24. Dyer 


\þ 
{n)Lit.l.t.c.5 becauſe arrhar age ſhe is defined to be cap 

(0) In thisit ableof ir, (n) And this is equally a rule both 
followes the for Villains and thoſe thar are tree, for Vil 
Common Law. fains may enter marriage lawfully (o) bu 
(p3Lit.l.z,c. they are = niſhable if they do without licenſ: 2 


OF of their Lord, (p) B 
(q) Ca. cum 2}. The conſent of Parents is not ſo eflen- © 

|  apud23.cxt.de tially necellary with us thatfor defaulr there- 7 
 J,onſa & ma- in a matrimonial) Contrat made berween © 
rs \_ _  themthar are free being,De preſentiſhould be 7 
bi r)CxJacus in nulled, for in this we follow the Ponrificall 7 
 FJaliiPaub re- Law ,(q) and this ſome affirm true it the Ci: Þ 
ce;zas ſenten- vill Law alſo.(r) However Tribonianus in that © 
Tia, 1.2, 6.19. long and weatiſome worke of his indige- © 
quem etiam ing the Lawhath happened to omit ir, for Þ 
vid.l.obſervat, here the words of Paulus are expreſſed For Þ 
| - $565, . « thoſe whoare under the power of Fathers, 7 
ZR | ; $0 they 2 
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they ought not by 'Law'to contra@ Marrinte- 

hy without their conſent,but being once con-' 
rated ir cannot poſſibly | be dillolved./For 

har the regard which is had to the publick 


Þ oodis ro be preferred to private Convenien- (s) 1. 2, recept. 
Fy. (5) 6 = 


-. ſemen.c.1g, de 


Go 4.And yer Mar riages are not ſo abſolutcly nupn ' ji 
reewith us for they whichhold in Fee of the 
ing in Capite, that is in right of his Crown, 


- any Honour'or Mannor of his; or: of a 
Fommon perſonally Knights Service, if ar the 
Jy of the Anceſtors death the party be with- 

IÞÞ «igeand unmarried he '(cannor without pe- 

@alty refuſe a Wife xendred unto him by rhe 
Word of the Fee ;* For-in ſuch cafe he ſhall 
$=y unto him the value of the marriage: If 
þ be that the Eord doe render' unto-him 
-Wileſt he is within'tage a wife who is fic. for 

bm without diſparity or(as our law cx | a : 

) D:ſparagment{/(t)yer if the Lord ſhalrender. (t) Brit. c.66, 
Wone, ſome arc of opinion thathe -may not- 2c H.3.c.7. 
gchſtanding clajagtin value ofthe Heir when F-B.f.141,174 

e comes to age; (s) Bur here ir is to be di- Glan./.7.c,12. 

nguiſhed wherher the ward refuſe the Wife L:7.1.2.c.4. 
Fnared to him by his Guardian,-and remain F!e!.l.1.c.13. 

nimarried till he: comes of age, or' wluther (u'Dyeryf 255 

frer ſuch refuſall,he ſhall yer marry anorher 260, 


. > O_o . - 


E dr in the firſt caſe he ſhall vnly be compelled 
© pay the value of :the _— ſimply, bur 
: (ww) 1 + (w) F.B.141. 


i the later he ſhall payirdoub 
5 And this is was? 2 of womenwho are un-. L;7.1.2.c.4. 

er the age of 14. ar the dearh of their-Ance- Stat, Merc.c.6, 
Z$ors and unmarried for they alſo are bound weft. "1.7.12. 
2Ptherro marry or 'pray the value to their 7 7 
3 uardian if within wwo years afrer fourrtcen ef 2 © 


as <6 * Inſtitutes of the 


| completed, he ſhall render them « ws 
( x) Weſt. T.c. Pat (x but where the Guardian make; 
13. Brit.c.67. notender, the Law is the ſame as in the cal} 
| Byac. (.2.0.37. of men. l 
| "6. Flet.l.1, 6. Now diſj ement is where the Gua:? 
C13, dianſhal lien os ward a woman wantig* 
= a Foot or a hand, one. that is maimed ,inapet# 
F fetordeformed,or that hath an infc&iogs,! 
T0 contagious diſeaſe ;; One that is od andpi? 
ME 3 ; hope of Iflue (y) or in caſe.the Guardian thu 
[oh Lit .l.2.C +. eender,a Villain, Burger,or one that is m 3 
z) Fletl, ” ly diſcended to her that is, Noble, (x 3 
T3. 7. .If there be many. Lords of w oth) 
Y Fee isholden, the King (ifhe be one ) (hl? 
bave the wardihip of the Heir, Bur if l 
be all common perſons, he ſhall be prafenc 2 
towhom the Anceſtors did firſt Homage? 
for- the marriage will. not 'admir " 4-mgo tics 
= Burifthis cannot appear, he ſhall be pi 
: Da ferred who firſt enfeofted the Anceſtors, an? 
| +. if this cannot be proved, then that Lord : 
4 | (ay Flet 1.c, ſhall gait the policflion kit of the ward (4 
j 23: 8. If the Lord, of the. Fee (hall marry 
: ' ward inade within the age of fourtcen yea} 
oy ward:fo ſoone as he thaltcometorbargy 
a diſcent and leave herywhich is alſo? 
: emales who by conſent of their Gu ah 
|) Litl.2.C 2 ans ſhall marry within the age of twelye(/! 
| and here: both. Sexes. have the ſame Lit 
that after marriage ſo had, under age by «z 
| fignation of the Guardian, They arc now? 
=» _ obliged to his arbitremenrt.the _ of Mary 
| 7 Pra. l.2.C monybcin diflolved by death, (s) Andi 
3 'Þ 37. 8.6. Lit}, by! an inequality -of marrying them, 8% 
tk... > - ©: 4: uardian all looſe his ward, and habe : 
: of 1A9%== 
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1able to larisfie the freinds of the ward ſo , "2 
liſparaged for ſogreat a dawage (a) one (d) Prot.c 67, 
9, Heretofore when an Heir tewale was ar 24t -/2.c.4, 
ge, and held of divers Lords in Fee, it was Inſtit. F ur.com. 
uſhicient for her in marrying to require the *4- 

ſenc of the next' capitall Lord ro whom her 
Anceſtors had done legiance, (e) butat this (ec) Era. d.l. 
i: yphe thar is of age,is not obliged ro ask the 2.c.37.n.6, 
ronfent of her Lord to marry if) | - (f') Rrook, tat. 

15;If the Heir of Tenans in Chroalry not Guard,7, 
Dcing of that age ar which by rhe Lawhe | 
may conſent ro marry; ſhall marry in his 
Fathers life time : his Farher being dead, 
the Lord of the Fee ſhall haye a Writ of Ra- 
iſhmenr, becauſe iris in the power of the 
Heir ro tepudiatehis wife when he ſhall come (8) F.8.143. 
9 that full age, (g)'and a woman who hol- | Os 
deth of the King wn this manner, being thus 
gmarried; is at het own cle&ion, when ſhe 
ſhall come to age whether the will adhere to 
rhe former marriage or accept of ſucha 
ZZ Husband as the King ſhall tender, (b) (h) 17 E. 2, 
= 211. Thoſe Widdows alfo which are rermed Stat 1.c.5. 
the Kings Widdowes do make Oath-norto 'R 
<nccr — again without the Kings con- 
3 ſent, And if they do otherwiſe the King may 


0 


* 


= by diftreſs ſeiſe himſelf of thoſe lands and re- 
WF ncements which they have in Dower untill (5) 5/44, Prey, 
28 chey ortheir Husbands ſhall pay ſuch Fines 4 Gt-n.l.7. 
asthe Kingar pleaſure (tall impoſe. (3) Mag- (12. Fler.l. 7. 
14 charta alſo doth affirm that common per- , ,, r.,3:263 
| ſons tay exerciſe the ſane power over their g 1,4, 1754 
= Widdows'k' And there is this reaſon given, ,, x, 
leaſt the Kings Tenants ſhould enrer marTr:= (4. 
| age. with his capitall enemies, (1) (1) FI.[.1.C13 


ey 12, who- 


bn ' . Inſtitutes of the 

12, Whoſocyer (hall ſteal or draw awy; 

anothers ward although he reſtore the war 

afrerwards unmarricd or fatisfic for the mg:.! 

 riage, ſhall for ſuch treſpaſs ſufter impriſcs} 
racnt for two years, Andif he dothnotre] 

| ſtore the ſaid ward but martics him or he 
35 and is not ablc to ſarisfic fer the ſame he (lf 
$6 abiure._ the Realm or be impriſoned durin? 
(ny) Flee. 1. 1: life, (mm | RF 

" $o £3" 13. If any perſon above the age of fourren! 
"To. ſhall draw away an unmarricd woman undeZ 
ſixteen withour conſent of Parents, or at leat® 
thuſe who had. the Gard of her, he ſhall ſub: 
EE 4 fer twoyears impriſonmenr without Bail a? 
Et - ocliald-be _ tor IG oftence, accot-% 
| ones, _ ding to dilcretion of the Star chamber (4 
| 1 o WEAE pun Bus if he ſhall defile her being fo ſtolnes3 
Lbancery, way or any way contra marriage with her: 
gainſt the conſent of her Parents,.or .Guard-Y 
ans he ſhall be impriſoned for five years« 
much according to the diſcretion of .the ſail? 
Courr, And it ſuch woman bcing abor?® 
twelve and under ſixteen ſhall by , a ow 
conſent marry with ſuch raviſher the ſhall? 
forfeitall and finguler thole Lands, Tene 7 
[ mentsand Herediraments which art the tim? 
| fo) 4 &y Phi, of ſuch conſent gar ſhe had either nZ 
 '& Mar.c.s, polefſion, Reverſton or Remainder, (o) -© 
| 'Cook,l.3.Nut, 14: Villaines are' not to marry without Þ 
' (Caſe, 39, conſent oftheir Patrons, ( p): Alſo if a free- Þ 
0p) Latil.z.c, man ſhall cake away ones native in marriage Z 
711, without the conſenr of her Lord, although 7 
Ef - _. the Lord cannot take her from him, yer be b 
'F\ \WE (a) 1 "_ may have his ation for the Raviſhment df ? 
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15, Women? 
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15. Women that marry noble men ſhall 
| have the appellarion and priviledges of no- 
| ble perſons,for that AE. 8 derive from 
het þ zusbands untill they ſhall again marry | 
| with common perſons (q) for. by 30 den - 
' they make themſelves the ſame. fleſh with (r)20 H,6.c,6 - 
|S rhcir Husbands(r)bur if it ſhal be demanded | " = 
*X whethera woman more noble marrying with 

XZ a man lefſe noble or a comman perſon may 

free her Choptaſnen fur non-refidency accor- : 
ding rothe Starure in thar caſe provided, we (5) 21 H.8. < 

' cannot anſwer without diſtinguiſhing. For 13. 

ſecond marriages will not prejudice thoſe 
F which ſhce had during widdowhood. - Bur 
FX the cannot impart the ſame priviledge to : 
& them, which ſhe ſhall have after rhe ſccond | 
== marrying,becauſc her nobility is extin&. (z) (t) Cooksl.4. 
ZZ Notwithſtanding, char ir. {cems to be other- Attons Caſt, f+ 
= wilc with, thoſe which are: born noble and 117. 
37 derive not their nobility from marriage. (#) (u) 1d. ibid. 
2X for that luch who draw their nobility from. © _— 
=; heir Anceſtors are more eſteemed and hono- 
& r<d with us then, they  whichtake it onely 

25 from their Husbands.., - a bt. 
116, If any come rogerher againſt the le- 


7 viticall Law we neither underſtand rhem 


IF unbroken, (x) 


7 man and Wife, nordo weallow oftheir con- 
IF fratts, marriage or Dower, Their ue gai- 
27 ning no ather eſteem then ro be rermed na- 


curall,(w) Thoſe only are ſaid to be divorced © 3 Go 

X +y our. Lawyers, whoſe Marriages are nuI'd | 
L | for that there may bea ſeperation, a men/4 & us 

'& choro, and yer the Marrimonial bond regain (x) Term. 7#7. 


73-33} TE wverl, Divorce. 
17, Thoſe which are unlawfully brane S; 


f 
S 


| Inſtitutes of the 
ren cannot poſſibly be "made ligitimate, j 
Bur they are often made capdble of Preift. } 
EM. hood or cxercifing ſacred fun&ionsby diſpen # 
| 0) Bra(t,l, farion, { y)'A ſpurious Ifſne may by filence F 
Lo and patience be rendred legitimate;as in cal # 
a Wife ſhall conceive dy another man be- 7 
ſides her Husband, notwithſtanding thatt 
be apparent, yer if the husband entertain fuck Z 
Itue in his Family and bring it up and call 
it as his Child, he makes ir his owne leavin 
Son and Heir, which is equally rut he b 
notſo call it expreſly if he do nor removcit 2 
and renounce it, nor is i materiall wherhe 
the Husband be ignorant or 'knowing of it, 
or whether he doubr, for it ſhall be reputed 
his lawfull Heir becauſe born of his Wife, 6. 
long as it may be preſumed thar her Husbant 7 
| | be - 5 An bo rs be ſaid alſo of a ſup 7 
| ed lflue, for that often a' common opini- 7 
[9 mr al, Ro paſſerh for a truth.C &) ; F | E 
Fare” To Bubof os TY There are with us two conſequence 
| and cffe&ts_ of Marriage, The firſt , rhart all 
- moveable Goods (which by us are rearmed 
perſanall Chartells ) which the Wife bring: # 
with her do preſently paſſe into the (rey. 2 
'Parrimony, without any difſtin&jon being © 
thereby (as itwere ſwallowed up, nor cans 
ny thing be reaſumed by the Wife ſur viving 
but her womans apparel}; and ſ9 of imoves # 
 Bles and realls if Khienedby the Husband in 7 
his lifexime, bur for thoſe which'are nor al 
ER. _ et —_ hey fhall return w# 
arg the Wife, (a) but if a Wife beins Execurris | 
ANOn,0) 8. or Adminificarin ro a former Th *band,mar * 
ries a ſecond and-ſurviveshith,the ſhall brew 3 
all 2 
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' {Fall thoſe Goods both perſonall and and re- 

Fall which ſhe brought unro him as pollefied 

' ZDof by reaſon of that relation and ofhce and 
Zwhichare not .alienarcd by her ſecond hus- | 
Zband, reſtored unto; her without diminuti- (b) Vid.infra, 
Fon. (b) Prot... Hf, 120068 
ZZ The other conſequence of Marriage is | 

=Ethar Jawfull or realb able Dower under 

Jv bich notion ſhe ihall have rhe third part of (c) ple, 1.5.c; 
Wall ſuch Lands and Tenements which her 4; & 29, An. 
*3 Husband was ſciſed of in Fee for her liff (c) 3.& 6 1d. 6.in 
JF Þur in caſe rhe husband ſhall happen to be p,gyis, Dyer 
F acrainred of treaſon or felony there the wife 1,9. 

ſhall looſe her Dower, (d) (d) x Fac.ſel. 


t,c.1t.M In, 7 


© 


gre CEE 


Of Adoptions. 


bi IT, XI. (4) (a) Bratt. l.1f 


2 T1 fadok inthe place beſare mentioned £29 3:42 5+ 
= Fc>lls flence and Patience in the calc of 
X <adulccrare lifſue,adoprion which creares 
'L ſuch Children. being in our power, trec 
= and legitimate, I have alſo heard of that 
2X kind: ot Adoption amongſt us which the Ro- 
= mans uſcd, Bur this ſecmes rather to be by 
& privare will and -agreement of rhe perſons | 
= adopting and adopted, then by any Law 3 for 
this is at oyr own cletion that we may give 
Lands purchaſed by our ſelves or which we 
have by diſcent, unlefie they be given con- 


ditionally or (as we tcarm it ) by intail, to 
at E96:096 6H 1 whom 


whomſoeyer we pleaſe, whether to one of our 
Kindred, or whether it be to a ſtranger with- 
vut having any relation to thoſe Children 
I -% Hah whence it is apparent, that 
{b)Y. Equin- the cuſtome which heRomen had of Adop- | 
rium Baronem tion Was either never received amongſt us | 
© In particula po- or elſe thatit is long fince, as with the I 
ſteriors ſuorum French, wholy extunct, (b) - 
comment. [ue 
Inftit boc Tit. — _ 


| 28 _  Twſtitntes of the 


| On * ew and by what means Patermall | 


 Juriſdittionis diſſolved, 
T17.$1L 


WW E have ſpoken before how paternall 
"0 JuriſdiRion is occaſioned and conſti- 
ruted,now we are todeclare how it is diffoly- 
cd and taken away : And we muſt know that 
this is done three manner of wajes, By na- 
** turall death, by civilldearh, and by dignity 
or honour, For if the Father in whoſe power 
the Son is, dieth, the Son remains ar his own 
diſpoſing although ſomerime in the cuſtody 
ofa Lord ar the care of Freinds or Parenrs.. 
Bur the Grahdfather on the Fathers fide be- 
Ing dead, the grandchildren are nor in their 
own Power;but remain under the Juriſdi&ion 
| Fo ey Father, - he ſurvive = Grandfather, 
5 ,, and donotarall go our of his poweras in 
vo” gr TN of a Emancipation : or Digni- 
valbdy : 1, Soby acivill death, as in caſe the Fa- 
to | ther 
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| ther be condemned forFelony commirred,oc 


cxiled, But if he be baniſhed bur for a time 
he ſhalretain his Children under his power, 
becauſe whatever is his he ſhall injoy at his  — 
= coming back, (b) (b) 14. zbid, 
= 2, Parcrnall Juriſdition is diflolved allo 
= by Emancipation ; As if a man diſcharge his 
= >on from his family with any part of his In- 
x herirance, as it was the cuſtome in former 
Y cimes, (e) for this kind is a kind of a civill (6) 1d. cod. 
E death ofthe Son, as is the entrance into Re- 
ligion, (d) th __(4)4H.4.417 
= 3. This power is diſlolyed «hope digaty, fn þ 
&Y as in a caſe the Son be made a Bithop. (e) (c) Bradt, 4955 
4. Butas this Bond of paternall power is ſupra : 
not ſo ſtrift with us as it was with the Ro- ; 
ans, ſo neither is the releaſing of ir by E- 
;n ;nme fo uſuall:; For I finde nothing 
In out Lawes, which hindersa fon or daugh- 
cr from diſpoſing of themſelves, even a- 


painſt their Fathers conſent ſo ſoon as they 


come to the age of one and twenty 
years, Itis moſt certain thar they may then 
pnter Marriage ory po an nk 
-no lefle obliged by 'a Contra then 
fihey were threeſcate. For this age with us (f) prat7.l.1. 


bs perfeQt and full maturity, (f) : : n w_—_— _ 


- - 
ot ow" - — = . — -_— 


| GY WA La, 
f £.19,3u1,2 .* 


Lords, ſome are under the care of Parent? 


Inſtitutes of the 


Of Wardſhips. 
CET, XLS. 
'$): thoſe which are under the power « } 


"= 
p 
: 


CL 


Fhuriſdi&ion of others, there arc ſome? 


which are in the cuſtody or proteCion «7 


= 
4; 
FR 


" 


and Freinds, and tome arc not obliged 


cither, as thoſc which arc arfull age,ta) Z 


1, The word proteQtion, is nor fo fri 
quent with us as Cuſtudy. For as we har 


many Speces of Law from the Normans, v# 


have we words allo,. now they call himy 


- Guardian which the Romans tcarmed Tv 


tor or . which was rather meant and compr 
hended under their appellations of Tut 
and Curator together, In which we imitat 
them in calling them Guardians 
« 2, Thele Guardians arc appointed ſome 
rimes by the Fathers will, ſometimes by & 
Law, and ſometimes by the Magiſtrate, Fd 
where the Father hath only an Eſtate of Mo 
ney or Chatrells ro leave ty thoſe Childre 
which being under age are in his power, 


.. may commir the care and Government 


thetn rogether, with rhe Legacies to any 


his Freinds, (6) he alſo hath the like pow 


with a Father who ſhall infcott an Infant | 
Lawes, for he may commit the Cuſtody 
him according tohis pleaſure to whomb 

pleals 


Y  Lawes of England. a 
M0 pleaſerh, (c) and whart is here mentioned of (c)Flet.l.I.c.g 
= Children born may be underſtood of Poſt | 


_ Se "= WY 


tor As Ag 4 


Who they are that by Teſtament 
may appear Guardians, 


" TIT, X11). 


q rp 7 Hoſoeyer hath a Free adminiſtra- 

| WV « and power of diſpenſing his 

: _ VF. Goods may, conſtitute a Guardian 

- _ __ by his will, provided he beſof per- (a) Glanl.7. 

3 fc age and ſound METary, (a) and this allo c, 6. 

| any he performed by a Woman, (6b) Burit (b) Brit. c.35. 

an Infant or one that is not Compos mentis be = | 

ordained, he cannot be admitted untill rhe,(c) Swinb.part 

deteR be removed, (c) 3. Sefb. 19, 

1, A man may conſtitute his own Villain 

I or Native Guardian over his Children, or UNED. Os 
anothers with the permiſſion of his Lord, (4) S»ſ.de Gi- ) 

WT bur it is worthy conſideration whether a Vil- p;rtinis, cites. | 
laine by this A&R, ſhall. gain his Liber- (ec) prook, Te- 

| Þ, One may alſo conſtitute, his Appren- (f)Swinb.9ave, 

tice (e) whoſoever may XECULOF MAY: 2 Serf, LO, 

alſo be a Guardian, (f) | W 


of + 


"0 Wo " I.c.9 reaſon of the ſuſpirion, (c) 


F Inſtitutes of the 


PR" 
II""I0Y 


& b . - 
rr ns. 


Of the lawful Guardian-ſbipsſ| 
Kindred. . 


; =} th 0 


| Vw E E have ſpoken allready of Guar-B 
dians* which 'are appvinted by Lev I 
and this is by reaſon' of an Eftatc inFee# 
which ſhall diſcend ro Infants by right of In-F 
heritance : Burif Tenanr in Socage Ges, the Þ 
next Heir whether Son or Daughter, it a! 
Infant ſhall be in the cuſtody of "8 nextef 
Kinn on that fide to whom the Inheritafice} 
cannot diſcend, for'exam ws ſake, if the E- 
ſtare. come by the Fathers fide, then the Mo- 
ther, or if ſhe be dead, the next of Kinnun 
oe - ide ſhail have rhe cuſtod of the Infant, 
(a) Glan.l.7. If by the Mathers fide,then the next of king 
c.11, Lit.l.z, on the Fathers fide {) and this is the reaſon 
£5. Bratt.{.z, ofthe Law, Becauſe the Infanrsmay be in le 
6.77.n,6, dangerin their hands, ro whom their death 
52 H.3.c.17, is leaſt advantagions. (b) ſo char none thit 
Br00. tit.Guay, is a Copar noms, in, Socage ought to be in the 
& prochem. Gardor Cuſtody of her Copargne or het 
am 112,13, - Husband bur of fome of her andif 
Plowd. "IhÞo y one ſhall buy the Gard of the Lands 
3 _ if TY the marriage of the Daughrers and ſhall rake 
y of them ro Wife, he 1s preſently ſuf} 
be and ſhall by the Law looſe the Gardof 
_ thEBody, and the marriage of the reſt by} 


1, But 


L awes of England. . 33 
[t+ Burif two . Brothers purchaſe Land 
them, their Heires, the elder if at age 
y have the Gard of the younger, being 
| Infant provided they be th legitimate, Py CR 
. | rite C3 Fe 
*X:, And. theſe Heircs according to the fol.92. 
cients,goout of, Wardſhip ar fifteen years (e) Glan.l.7 
SW age, (ec) Bur according to the moderne oO. 
*WMactile ar fourteen, (f) in regard the Law pd * pg 98 
ppoſcth that ar rhus age _ arcable ro "7.10 
Fr form thoſe rhings which belong to Hus- EY as pa | 
WWndry. Bur Tenants by the cuſtome called o A ys SAT 
KFavclkinde, being ſixteen years old com- {* fol Ts = 
Eat, may alien their Lands by Feoftment ; 7 1 8g wad 
thour licenſe from their Guardians, (g) (a)Drer, fi 
3. Soalſg Tenants in Burgage, who are 6) «ied £3 
ants; their Father or Anceſtor being dead ls 4 y _ | 
e commirted, for rhe ſame reaſon which xv T rh erg 
nant in Socage arc, to the Cuſtody of * ": 51996914. 
| cir Kindred, From whence they are freed Un 
ſoon as they ſhall beable diſcreetly to 
ESunt Money, and meaſure Cloth, and per- 
pm nt ſuch like buſineſſes. -4=g in _ 
| the certain time is not defined buris ad- - 
dged Q the diſcretion and maturity of the Fo. anos 4 
res, (b\ | . Flet.l.1. 
4. A Woman is ſuppoſed ro be of perfet ek 
ein Socage inall cales ſo ſoon as ſhe is a- 
e to know how to diſpoſe of her houſe, and 
do thoſe things which belong tothe dil- 
g and ordering her Family and is able 
underſtand what appertains to Cone and 
=O cannot be erate ſhe be fourteen 
WF fttcen years.old becauſe this age requires (j) grafF.l.2. 
der and judgment. ol C.3901.2- 


bl tar nec lace OB... 2 it MR... Ig © 


5,A female 
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Trſtitutes of the | 


"i 
_ 


5. A female Heir was according to fm; 
ancicnt writers judged equall with ang! 
as for years according to the diyerſitic 
Tenures,vi3, That ſhe ſhould have the ſu? 
age in Burgage and Socage , ag a waly? 
wit, fifteen years, And in Chivalry likes; 
as the male, viz, 21, And that then? 

| Wardſhip ſhould end, Bur according! 
others, a Woman is ſaid to be ar full apti? 
Chralric at fifteen, for then they ſay bel 
| | able to order her houſe, and romairy a KA 
:n..s 1, band who ſhallbe able ro perform Seri? 
(k);Bratt. (.2, -» 
r: for her, (k) But our moderns define oth”? 
CI TNT wiſe, and here they put a difference +7 
} ther ſhe be fourteen years old ar the deat! 
* . + her Anceſtor or not, for ifſhe be, ſhed? 
(1) Inſtit. Fur. immediately receive the profity of her Lui! 
com. £.24. Lit. otherwiſe not till ſhe comes to ſixteen. (1) 
2.C.o | 6, Guardian in Socage ſhall give any 
(m} Lit. {.2.6. egunrof his Ofhce ro his ward wheat? 
F.B.118,119 Wardſhip is our.(m) Bur he may commit? 
262, Flet. l.1. Cuſtody of his Ward ro a ſtranger ani! 
 C.?Þ., ' 'Grant ſhall be good, (x) 5 
(n)F.8.143.P | | 


of Disfranchiſement , or De iþ 
nutio capitis, 3 


;f > L 
WING 
= 8p 
pe. 
Rene 

© 


TIT, XVI; 


G Low which the Romans called Demin? 
- cayitis, and devided into three kindes? 
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* Lawesof England. 35 
Sr lo diſtinguiſhed by the Engliſh, Notwith- 
"Minding that we do tacitcly acknowledge ir 
uble by our Lawes, That which they tear- 
d the leaſt we wholy omir, for rhole which 
emancipared .by rthcir Fathers, do not 
ple the Right of their former family, Bur 
ar they may ( at leaſt making a partition 
Goods and Charrells ) be received as to 
t ſucceſhion or Inheritance of an Inteſtate * 
—Wthole who are adoprcd by others have 
We rights of their new faculty , cicher (a) Sup.tit. 4- 
"on the lole agreement or the expretied dopt. 17. 
urteſy of thoſe by. whom they are bf, Soon (b) Stan." lacit. 


thourt aſſiſtance of the Law, required or Coro.l.z, & 
peed. (a) | Prerog.c a4. 
T1. Thoſc who are, Servi pene, namely (c) See the 4. 
ole which have ſentence for Treaſon or Book, 1:7. of 


"F&$1lony looſe all rhart can be loſt; Not only Pxb. 7s. 
"Igeir Freedome and Liberry but eyen all (d) Brac.l.3. 
"War they have, and their lives alſo, (6) Nor traft.2.c.16, 
ve they other Succeflor then the Exche- Brit.c.16, 
er or the Lord of the Manner : as we ſhal (c) 22 H,8.ce 
welfe where, (c) and thereforewe may 14.& 36 H.8. 
bi reaſon call rhis the greareft Disfran- c.13. & 28H. 
"Wcment or Capitis diminutio. 8.c.7.& 32 H. 
X 3, And although the ancient Law which 8.c.12.& $3 
Wnifhed, (d)rhoſe who rook SanRuary for H.8.c.15,1£, 
reaſon be abrogared; (&) yer atthis day 6.c,12.8 2 E. 
FFere are cerrain crimes which are puniſhed 6 ,c,2, & £33. 
220*d abyuration, (f) bur thoſe who undergo & 5 E,6.C.19. 
31s penalty ſeem ro undergo the leffer dif- (t) Chde For- 
nchiſement or rhar which the Romans yeſ#.c,10.& 13 
Sled, Medium capitis diminutionem. Ed,1, c.35.& 
8 3. Thatwhich was tearmed Cognations Jus, 25 H.8.C.14. 
=: the eſter and more infertour Capitis 35 EliR;0.2. 
Ds dimnutie 


= Inſtitutes of the 

+ .. diminutio pipes to be heyy oh : 

ER | way with us,for rhoſe who abjure the Real? 

(s) Brat.& | an abely thruſt out of protetion, (eg) as 
Brit us Juba. thoſe whoare our of the Allegiance of tt 
._- ' . ſupream power of England, have nothinge? 
(h) Bratt. 1.5. England. (b) 1 
C233. , B 


Me. oats. 


Of the lawfull Guardianſhip of : 


Lords or Patrons. 


Til, A VAak 


' {AUR Lawes do not decree any thy? 

that I know concerning that Patrones? 

| Twela, whichthe Roman Law mentions, bi? 

. .__  wchave another kinde of Sala, 4 

(a( Prat ci  peRoftheFee which we pollels,and theſea7 
(exicon verb. rearmed the Lords of the Fee. (a) And the" 
Patrons. _ are yery few Infants that ſucced to good? 
ſtares, who eſcape their Wardſhip and 
ſtody. For as there is none with us({ except} 
Crown) who are sciſed of their Eſtates 
Tenements in a freer or larger Titles? 
Fee, ſo is there ſcarce any Fee leſs wolf 
(b) Lit.L.2.c.4 Bur that it 1s bound to the Lord or a Pare? 
(c) F 8.262, 'Þy Knights Service ; now thoſe things wb& 
Fletl,1.c,1x, Are proper to this Service, are Gard, Mai? 
0. b o = * W_ 
Dyer.362.G1, *K< and Reheife, (b). - 
"ae irc An : ©. kl 
L;7.c.9. Braff, 2+ An Infant Heir, whoſucceeds his 
L2.c.3%. Byiz ceſtors, (c) in Knights Service remainesV? 
22.6.3. Brit, &. It E 
c.66.LH,l "'Þ cr ric Guard an Cuſtody of his Lord : 
enc. 1 till he come to perfe age, For beforct 


v4 


« - 


Lawes of England. 


14 Wee he 15 not ad judged capable of thole War- 

112 Wick accompliſhments requiſite for a Knight 

\ Wn due to his Lord by reaſon of his Te- 

+ Wure, neruichiandiog that it falls out ſome- 

. Fimes thar age being diſpenſed with ſome are 

' "Fle&cd into the order of Knighthood before | 
Fey be compleat one and twenty years old; 
=ZBur our Law ſuppoſeth theſe ro be able ro 
Wothoſe Ofſkces due to the Lord of the Fee, (d) Brook, tit. 

: "Fiherefore they are our of the cuſtody though Gard. q2,&73 
"Infants, (4 Ib _ Fulbeck in pa- 
2, Andthis right of cuſtody ſprings from rat. f.29.Plow 
Fhisreaſon, that fince he who holds by 267, 
"nights Service is obliged according to the 
"Derecment ar the firſt inveſting ofthe Eſtate | 
280 follow his Lord as a Knight in the Kings 

« Vars. Itis preſumed that no man will | 
Fore carefull in training up the Infantin (ce) Fort.c.44. 


I | ats of Armes then the ord himſelf, (8) oy paces 


vol 
Bo 


FbcLord. (i) ; wat, P 
© 4. Burifin this caſe ir come in queſtion, J*. _ pe 
Evhether the Heir be an infanror nor, he ſhal BY.ti. To 

YT Dy remain 


38 Inſtitutes of the 
(k) Brac;{.z, . remain in cuſtody untill ir be determing# 
c.37. Brit.c,66 (&) ; . Y 
fol.167. b, 5. If a Knights Fee diſcend to an Heir y 
- the Mothers fide, the Father living tu? 
have the Guard of his Body, and the Lal? 
of the Land, for it is a Maxim, that noon;7 
,  asfohisPerſon ſhall fall into the cuſtoy'? 
(1) Lit.l.2,c.4. ofthe Lord, his Father liv ing. (1) 2 
Net a+ 6, If Lands diſcend to a Wife whoatr? 
Ifſuc had by her Husband dicth, So that? 
Husband for defaulr of having poileſlione? 
the Lands in the lite of his Wite cannat? 
Tenant by the courtchie of Exgland, In th: 
calc the lituc,unleile it be Heir to the Fate? 
as being his eldeſt Son, ſhall be in cuſtoy.? 
And if ſuch lilue be a tcmalc and an Intat” 
' at thedeath of her Mother, ſhe ſhall reman!? 
7 , If her Father have a Son living, in cuſtuy? 
notwithſtanding her Father be alin” 


(mm) 


(w)F.8.fol, 
dl ' 7, Lord of a Knights Fee, __ the 


| gaidofthis Tenant to another, From whenc® 

; thereariſeth this diſtintion of Guardian#? 

Law, and Guardian in Tail, Guardian 7 
. Law is the Lord himſglf. Guardian in Tai? 
(n) Braff, [.,z, he to whom: the Lord hath granted th? 
£.37.n.3.Lit/, the Cuſtody of his Heir, (#) | _=_ 
3:64. ; 8, Thercis allo a Guardian Gmply ant: 

_ +  ariginally ſocalled, and a Guardian by acc'? 

dent, from the cauſe of cuſtody , Original ® 

is he who in right of his Fee hath the cuſte Þ 

» dy of his Tenant, Cauſarily, is 'he whoſe?! 

. thar he hath the cuſtody of his own Tenant! 

+: being yeran Infant hath upon thar ſcoretht' 

_ cuſtody of another whois Tenant to his 7 


39 


fard, @) For an Infant cannot be Guardi- (o) F.B.fol. 
of an Infant, (p) = 139.4, Dyer, 
[When there is an Heir male or female 133 n,38. 
0 hath many capitall Lords, they cannor (p) Flet.{.t.c. 
l have the cuſtody of the Heir, and there- 11, 
2Src one muſt be preferred before the reſt : 
*Fnd thar is he who firſt infeoffed the Tenant 
Þ Knights Service, the reſt ſhall only be | 
: FÞ&rmitted, the cuſtody of the Lands which (q) Brat. 1. 2. 
Wc holden of their Fee. (q C.37 .4,'&c. 
X 10. Butif any Heir hold of the King 1D, Stamf. Prerog.. 
"Tice by Knights Service, whether he hath Cc. >- 
"Wher Lords or not, the King ſhall be prefer- 
d before the reſt, ro the cuſtody of the 
2Wcir ; and that notwithſtanding, Priority or 
"Foſteriority of infeoſfing. For that the King 


I ath no <quall or ſuperiour in his Realme (r) Glan.l.7. 


£.10, Rratt.c 


11, & Ward who is ance freed from the $74-#t [4s 
Euiſtody of his Guardian [ as by marrying or 
FonrraQting Matrimony with his conſent ] 
Fall.not _ again into the cuſtody, An 
art notwithſtagding he be under tourteen | 
Fears of age,or reds thar he ſhall mar- (s) B _—— 
Fy before 2x, (s) c.3$.n.1.Lit.t. 
3 22. If there ſhall be many Daughters Co- "ov 
cies who hold by Knights Service ; The 
all be all cp ole 6 cuſtody of the cipicall OY 
T ord; and none under the Giiſtody of the (*) 4 ne _ 
| other, (t) | C37 lbs 
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| Of the Legall Guardianſhip of 1 
| Parents. 


, 
6 
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- 13. TIRH 


T HE Father is preferred before alls 
Þ thers, to the cuſtody of his eldeſt Su 
For if an Inheritance fall ro ſuch an Inf 
who hath a Father living ; notwithſtandir 
: thatthe Lands, if they be holden in Knight 
: - Service be inthe cuſtody of the Lordot tt: 


a) wedad Fee, Yet the = ow the Heir ſhall reman 


ra £ 4 with his Father, | 
" 0R!+3-C4/eÞ I. Soalfo, the Mother of an Infantw 
at.f0..37.: holds in Socage, fhall have the Cuſtody ! 
{ the Body and Lands of the Heire before 
"bn of the Fathers fide or Myth: 

des | 


— "SR 


Of Fiduciary Guardianſhips. 
TH.X19, 


| fm Tutela Fiduciaria,which the Romit 
| LJ impoſed upon the male children, thei 
© |, Parents being dead and upon the Childre! 
'/ of Patrons, our Anceſtors feern wholly" 


| have negleRed, Concerning the firſt , _ 


7. 
_ - ] 
'3 IRS 
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"Fave mentione 
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Lawes of England. 
ave nothing derermined ſave thar which 
; beforc ofthe legall Guardian- 
ip of Kindred, Burt as for thc other, they do 


E ot transfer it «vi the Children of the Pa- 
2 e Execurors rather (a) for (a) Lie.l.1.c.F 
"FMhey reckonthe cuſtody of Wards, among 


rons bur upon t 


hatrells reall, (b) and therefore if the Pa- 


"tron or Lord of the Fee do nor demiſe them 
his laſt will, they are tranſmitted by the. 
om 


mon Law to the Exccyrors of his laſt 
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7F ſhal 

'X mony, untill rhey come ro fourteen years of 
"2 age. And this is often atreſted and conhr- 

XZ medby an Inſtrument authencickly ſealed : 
, # But our Law doth not compell any. one to 
« # ſuch an Office, nay rather the Judges ſtir up 


Of the Attilian Tutorſhip which is 
appointed by the Lex Julia 


Titia. 
TIT a 
E E have ſometimes Tutores Dativi, 


or deputed. Guardians amongſt us, 
For in caſe the Mother being dead 


= the Father dy inteſtate and leaves Children 
| under prmoſmve no Fee to ſucceed un- 
to; It ofte 


n happens that the Eccleſiaſtical 
re jy ppeinnG Guard ef-rhem, to ſuch as 
have a care of their Perſons and Parri- 


4.1 


(b)N.Ter,uer, 


Chattels. Flet. 
[,I,c. 11, 


: Inſtitutes of the 


' and make choiſe of thoſe whom aftiniry ay 


$7, 


© F8 


p HY conſanguinity oblige to this work of love a} 
4, ge 4s * Charity (a) : 


1. And probably that Guardian may ng; 
__ - improperly be ſtiled Dativas, Tutur whid 
(b) {.2.c.11. | Bratton mentioneth, (b) when he ſaiththa 7 
3.1 & Bret.c, it is convenient for þim that giveth Land * 
34,49,62.Fle, or Tenements to an Infant to appoint himz 


{.1.c.9. 


(c)F.8. ſol. 
27, b, 


(4) Kitch: in 
preceden. pa. 
347. 


' tocontinue his own Seifin nor can an In © 


Guardian alſo, giving this reaſon becau 
the Donor cannot be Guardian leaſt he ſeen *: 


fant conſent to the Gift bur by his Guard- 
an. 4 
2.The ſupream power may by Lerrers Patenn 7 
conſtirure ro an Infant an univerſall Guat: 
dian to anſwer & appear for him in all AQ | 
ons begun, and to be begun, and that befor | 
any Judg or Judges whatſocyer. Or the ſane * 
power may authoriſe rwo or three Guardians * 
Jjoyntly or ſeyerally ro anſwer or profecut 
any Aion in his bchalfe. and the ſame let 
ters at the inſtance of the Infant _y give. 
awer to the ſame Guardians joyntly and 
tverally, ro ſubſtitute other Guardians un _ 
der them whomay in thcir place and ſtcad *; 
att for the ſaid Infantin all cauſes and cou © 
Plaints or make defence for him (c) ; 
' 3. Nor isit unuſuall in' Cuurt-Baronsn _ 
ather liberties for the Steward or municipal 
Magiſtrate to appoint Guardians. to Infant © 


(s ) 
z 
% 
p 
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ths. 


— —_ ov or, As 
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of the Authority of Tutors and 


TA. AA 


*Z A N Infantunder the age of twenty one ; 
"RFA. years cannot make any contraR in his (a) Brook, ttt. 
- wn name (except for thoſe things which ap- 1nf.5 1. 
errain to his neceflary Food, Rayment, and (b) New book 
Education] (a) without the Authority and of Entrys,tit.. 
"Fonſenr of him under whoſe power and cu- Br0.non fiat 
Mody he is(b) nor canhe commence his Suit c0m05 mentss, 
gainſt his Guardian (c) An Infant may by Bratt.l.y. trac. 


umſelf and by his own Deed betrer his. 2.c.11.».T. 
(c\ praft.l.s, 


tratt, 4.0.4 5 


I, There is ſomething more particular in 5. B13. C121, 
hoſe who hold by Knights Service : For the (d' Bratt,l.2. 
A apital ords have a plenary power over their £.5.-2.8. 
hole Eſtate withour rheir perſons and ſome- 
2>imes over theirPerſons alſo,and ſorhar they 
mave the full diſpoſing of Advowſons in caſe 
of Vacancies, and in granting, giving, of 
clling their Wards, And (in caſe of female 
; Heires) of marrying them. or ſelling their : 
Marriages, and generally of dilpofing all (ec) Of late far 
things whatſoever for the profit of the Heir, ther owne pro” 
= (e)as if they were to diſpoſc of their own and per profit. 
-® derter if poſſible, They may ſell rheir cuſtody BY g0k,Gard.z. 
7 of the Lands and the marriages of the Heires Fit%, Accompt, 


Zif unmarried, but they cannot alicn' any 36, 
z | thing 


pndirion, but hc cannot preiudice himſelf 


RE 
_ 


"I Inſtitutes of the 


IF 


% 


£.37 n.j.& Ting bis Minority, (f) 


1f) Bra. 1.2, that of which the Infant was infeuffed & © 
Brit. £.34.fo!,' Þ+ Guardiansought to ſuſtain and keep - 
90. 'repaire the Houſes of their Wards, as al | 
their Parks, Warrens, Fiſhings, Mills, as 
other Appurtenances ; leaſt b negle& the)”. 
be impaired or ruined,by which we ey de 
Found : They are alſo bound to redeliverth 
Lands in due time free, art leaſt as theyre. 

| (ceived them and that Gratis, quitted both 
Tcleife and Fine, in caſc they be accorde 
and agreed concerning Marriage (eg) ” 
LU $6 The ſame Authority alſo haye Guard: - 
ans in Socage, .tocontraR, to manage Suit 
in Law, and to do all other things hich are * 
behoovefull, cither for the NO of - 
augmentation of rhe Eſtare of their Pupill: | 

| . Bur theſe are Vable to render an c 
(h) F.8B.fol. count when thcir Wards ſhall come to aps. 
48, þ. (b) LES : 


(g) Flet. lr, 
e.12. Mag.Cha. 
£,4.%eſt.t.c., | 
47.6FEd.1.c, [of 
$:Feſt.2.c.35. 


4. A Guard | 


$2 


Lawes of England. 45 


4, A Guardian may make Oath for his 
A ord. (3) (i) Fler.l, 6.c, 
2 5. In ſome Caſes our Lawdoth fo highly ro, 
. Hvour Infants, that it will not ſuffer rhem to 
Fun the hazard of Judgement although with 
The conſent oftheir Guardians but ſtay pro- 
ceding untill they come of age, For in caſe 
f right or property of, their poſleſſions they (k) Glan.l.7.c, 
"Fan neither ſuc nor be ſued, except for ſuch 9. Brati.l.5. 
"Which rhemſclves have gaind. (k) yet for- tratt.5.c.21.4. 
Inerly there were bound in caſc of a Fine ac- 2. 
| *Fnowledged in Court in, caſe of a proper in- (1) Dyer, fol. 
- Jury, or Dower, or in Caſe of what them- 104. & f.137 
Jelves had recovered, (7) but at this day (m) Flee.l.1. 
Fhey are not bound in caſe of Fine, (mp) <.9.4 H.7-c.24 
| F.B. fol..t,- 


—_————, 
—— — 
+ OO WIE vue 


by what Means I, ardſſips 
expire, 


IST. HAI 


LE Wards whatſoeyer not holding by 

> Knights Serviccare without more-adoc 
| freed from their Guardians at fouttcen years 

E”: of age (a) bur thoſe Tenants if male, notrill (a) Lit.l.2.c.4 
= one and twenty, if female not rill fourteen 
27 (b) or in ſome caſes noi till fixteen years of (b) 14. hid. 
2 age, (c)and although a Woman being full (c) Y.ſur.tit. 
= twelve years old may contract Matrimony, 15, Seft.4. 
= as wellbyour Law as by the Civill (d) being (4) Bratt. {.3. 
27 then adjudged capable of a Husband: yer c,37,,7, : 

is the doth not fo ſoon come to marurity of 
| h Judgement 


as - | Inſtitutes of the 
L Judgment but it is ſooner notwithſtandi 
out of cuſtody then a man, becauſe nel 
marrieth ſhe doth bur alter her conical 
-  eEnring under a new power of a Husband,jy. © 
(@) Glan. 27; ſtead of the cuſtody of her Guardian.(e) Z 
£.7.Braft.l.1, | 1, So a Wardſhip may expire by the nz 
"= | eral or Civill death G of the Guardia 
«)Y, ſuf. tit, which is that which we YN the, Max © 
IG ma or Media ca ifeis diminatio, or in caſette 
Guardian ſhallgive Lands, &#c. to his Wall 
| or- wa: ye him, Y e# no man oy be bt | : 
/ 2. Guardian and Feoffor at one andrhe fam © 
<2 ' 4 time, (g) But this is moſt remarkeable | n 
: ardione which arc ſo by reaſon of Knight 
Service, that they may either aſligne the 
cuſtody of their Wards, to another ; orbe 
queath them amongſt their other 'Char-| 2 
tells by common cuſtome to their Exccv Þ 
rors. ; 
2 The Lord looſeth the cuſtody of the 
Bedy of his Ward when cver he giveth hin 
or. her in Matrimony : Sotkat if it ſhall hy 
en, the Ward being under age to become 7 
| ingle the ſecond time he can by no mezns | 
() 4, .2.0,4 refoyer him into his cuſtody, (b) 


Of Tut ors or Overſeers. 
T1 ..XXIHT ; 
Mz N hou gh full prowne, and women 


though marriage ble. were amongit 2 
rhe 


L awes of England. & 
he Romans to receive Tutors untill they 
Earrived at twenty five years of age, Notwith- 
*$anding, that they are not ſo wick us beyond 
Fthe age of one and twenty, and that in caſe 

where they had not any before cither in re-. 


Soard of their Tenure or neceſſity of the Law. 
E However we include Tutors and Over-ſccrs 


EZunder the name- of Guardians, although ir 


is apparent, thoſe to be more proper in (a) F.tit.14. 
Frelation to the perſon, theſe ro the Eſtate, Set .q.1n Inft. 
a) & 4 devits 
2X 71, Toſomealſo, the Law appoint Tutors nupriarum (. 
and Overſeers, for by the Statute the King ſciendums 2, 
hath the cuſtody of the Lands of naturall 1- 
| deots, receiving the profis without waſte and 


=x deſtrution, and finding them neceſlaries. 


= withoutany te had of whom the Lands 
27 arc holden which after rhe death of the Ideots 
> are tobe reſtored to the right Heires, ſo that 
{ the y Cannot by any anche aliencd by the |, 4 
ET 1deors or the Heires diſinherited (b) Fleta (®) 37 Ee 
& affirms (c) that anciently Ideors were under Bit. 167.StdRe 
@ the cuſt you their. own Lords, But that for ©7798: 6-9 
s. rhe many xheredations that hapned : Their Braft.l.s pad 
& Guardianſhipp was conferred by Parlia- Sp prin FOR, 
F Pecar uponthe King, yer with this Proviſo,that ; (0 ne-toe 
the Lords of the Fee and thoſe whom it con- (44 1 Ty 
g <ned ſhould looſe nothing which was their 0s 
# due, Either for Services, Rents Releifs, of 
# theirright of Guardianſhip,rill they come to 
2 ml age according to the condition of their 
T Fee, 
2, Soalſo where it happens that any one 
who formerly had both .memory and under- 
ſanding becorucs, Non compos Mentisy3s _ 


Ion 43, pond 
ro ee” 4 
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are who have, Lucida intervalla, The King 
(hall rake care, that the Lands and Tene- 
ments of ſuch ſhall be kept withour waſte a | 
_ deſttuRion ; And that he and his Family F 
ſhall live competently and be maintained out 
of the prokits of the et And that the Re- Þ 
mainder of their protus ſhall be reſerved tor i 
their uſe, So that the ſaid Lands and Tene- 
ments ſhall not be by any mcans alicnated Z 
within the ſaid time, nor the Revenues ap- # 
propriared to the Kingsuſe, and that if he 
thall happen to dy in ſuch a condition, that 
(d) 17 E, 2.c, then that ſaid' remainder of the ſaid profit | 
10.Bratt.l.5, tobe diſpolcd of by the Ordinary , tor the 
r,5.0.9..7 , good of his Soule. (d) | | 
Dyer, fol.25.. / 3, Thole who ate naturally deaf and dumb Þ 
164. Cook,1.4. or Jabour under any perpetuall diſcatc ac- Þ 
127, cording to the opinion of ſome are neceſjat- 

(c) Braft. [;5. ly to have Guardians, (e) | 
1.3.0.6 n,6,& 4, Infants arc not forced toreccive Guat- 
Ir.5.c,18.y.1, dians againſt their will except by reaſon of 
& c,10,#.1,, their Fec, or any of the cauſcs before men- 
+ _ tioned, or in caſe of Suits in Law, Andin, 
the latter caſe ofrentimes therc is not only. 
the:next of Kinn aſſigned to aſſiſt the Infant 
-\,  _ inaRting buta Guardian likewiſe to afford 

(f)Yef.t.c. him help for his defence (f) 

47. Weſt.2.c. 5 Notwirhſtandin  which,no man as Guar- 
If. F.B.f,27. dian to an Infant Ruall prolecure for him of 
| receive an Aion without warrant, but ano- 
| ther may as his Kinſman commence an a&i- 
(gs) 1d. ibid, 92 for him-withourt expreſs warrant, (g\ no! 
can an Infant diſclaim that . Guardian who 


4 
# 


\.,., 'Proſecutes an aQion for hi . xg" 
(h) 1d, ibid, inn. (b) 10n for him as being next 0 


6,An 


3 
ak 


 Lawes of England. 49 
& 6. An Ideor born is not received to | 

* Fiproſecute or defend in any aQtion by his 

BGuardian,or next of kinn, bur isrcquired 

{> lwaits'ro be preſent inhis proper perlon, 

| : J! (1) F.N.B./ol. 
| 27.08. 


ht __ 
— —_— 


ae FEY 


. If the Security which is to be given 
: | b 'y Guardians, 


TT YXIV 


E thar is confſtitured ſole Turor or. 
2g. Louardian by the Magiſtrate 01 Ordinary 
+ bound by our Lawto pur in tecuriry, Bur 

Fetore he isadmitred to ys Ofhce he makes 
dath ro adminiſter all the affayres of his 
dtohis profit and benefiry to give a true 
ad fairhiull Inventory of all his Goods, 
Nd to exhibire it by a cerrain time, accor- 
ing as the Judge ſhall appoitt, as alſoro 
deran exat and trye account of his 
Mice when ir ſhall be required from him. 
aides all which he is to Fnde fir and able 
ties | © v4 dos himſelf, and ſeverally 
y themlſelyes ro become bound for his true 
nd faichful adminiſtration of his Guardian- 
up, 


E of 


Inſtitutes of the 0 


Of the excuſes of Guardians, | 
TITXXY. | 


«0 On R Lawes ſpeak nothing of rhe exe | 
© les of Guardians becauſe no ones if 
upon this Office againſt his Will, | 
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Of Guardians which may falls 
der Suſpition. 


A 36 SAVE 


Sh CE Lawes arc very carcfull in put 
. | A Fofrruſting Guardians, For he that? 
Eftares to divers, whereof ſome are of 
; and fome Infants, may lawtully ap; 
.. . thoſe which are of age to be Guardian 
| rhe Infants; but this will nor ſand inc 
.' there beany cauſe of ſuſpition, thar they? 
/  comtrivethe dearth of the Infants, butlv 
_ tron is nor. admitted, ifthe gift be md 
Father uh were or their Jawfull Wue, 
— 1t 18 otherwile where it is to Brother ot\ 
G) q raft.li>. cle or Nephew ; becauſe of the right diſce 
Cabs 1 11 
I, Ihey who are Guardians by right 
rhcir Fee, fo long as they have hs cult 
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{the Land are bound to maintain and re- 
aire all. Houſes ,) Parks, Warrens , Fiſh- 
rtaining to the ſaid Land, out of the pro- 
its of the ſaid Land : Andto tender to the 
cir when he ſhall come to age, his ſaid 
and free from all Services ot the Plough 
It leaſt as free as he found it, Nor ſhall hc 
ake any thing of the Land of the Heir as he 
ing under age, more then the ordinary cu- 
EMomecs and reaſonable Scrvices, And th.s 
ZWFithour deſtrution or waſte cither of men or 
Woods; which if he ſhall do, whether there 
=o any prohibition precede or not, he ſhall 
vole his ward and pay Daniages. And dcli- 
gcr up the Land for his default, to fomic diſ- | 
reet and lawfull men of his Fee orto the (Þ) Brat?./.2. 
ext of Kynn, (b) | (.37.n.3.% {, 
. 2, Andit is true regularly, that noone 4-17. 6.4.19.7. 
ll remain in the cuſtody of him who may 2-Mag. Char. 
e ſuſpeRed that he will lay claim to the G4. & 5 
aneritance, Whence ir followes that if there | 
* many Daughrers and Heirs in Socage 
hone of them ſhall be wards to the reſt, bur 
ney ſhall remain in the cuſtody of their next 
of Kinn who are allyecd to them in that line 
o which the Inherirance cannot diſcend, 
ut if they hold by Knights Service, they 
hall be all- under -the cuſtody. of another 
Capitall Lord [ and not one alone under 
the Guard of another Lord by reaſon of PE 
he ſaid ſuſpition ] untill they come to per- dy g y yy 


ne) Te . 1. .2.C,F5, 8.8. 
| E » 2 A ward = 


' Inſtitutes of the 


3, A Ward m pl proſecute an Ad 
(a) F.N.8. ; of waſte againſt his uardian, and may (gt 
= — ſticure his FArtorney in the Aion, (d) 


VB . 


The cnd of the firſt Book, 


| Lewesof England. 


cond Book of the In- 
: ſtitutes of the Lawes of 


C—— 


= Of the diviſion of thingsand. the 
TiIT.L # 


2 NS EE have ſpoke before of the 
CLASRQTD | way 
AY X77 NY 4 Perſons and conditions of 
SABRE: men and perſons in Law, 
COMMUNI Wc arc Shedfore now by - 
WAAYBVZED conſequence to treat of 
Su, things by dividing and di- | 
= TSS, ſtinguiſhing, that they way (a) Bradt. lt. 
- the better be underſtood, c.12, inthe be» 
8 (a) | Lis. 
= 1, Now the firſt diviſion of rhings, is this, 
rar ſome are in Patrimony and Inherirance, 
and ſome nor, Thoſe which arc of, or be- 
| | E 3 longing 


54 i - _ Inſtitutes of the 
| Jonging to our Patrimony, and both moy 
ablesand immoveables,which we have liks 
ry tomake uſe of according ro our willss 
' neceſſities, Rights and Services _ not pn 
' *. - perly to be reckoned amongſt Goods, but 
(d) Braft.ib.n, RR they are not ang they maj 
2.Flet.1.3.6.1, the rather be accounted ſuch, (by | 
[1 : >. Thoſc which ate not appertainingis 
| :.* our Patrimony ate things ſacred, religiul 
(c) Praft.th.n, and common. (c) 3 
gx 3. By naturall righe theſe rhings are tols 
 cſiecmed as common, Running, water, thi 
Atr and Sea, andthe Sea thores as acceſiy; 
| or no one is prohibited comming tothi 
;  Dca ſhoares, whilſt he abſtaines from Bus 
dings and Villages, becauſe by the Lav i 
Nations the ſhoares are as common astk# 
| Sea: And therefore, thoſe Buildings wid 


ſhallbeeceRed eicher -in the Sea or (hoatÞ 

are rhe Builders by the Law of Nations? eng 

| inthis caſe the ſaile follows the propricty! 

| the building, although in others itbe cont] 

(d) Bra, g.1, ry: the riding giving place and follow? 
q 


2,C.I2,,5, Wd 1 the Soulc (4) 
'. | 4+ Things which are ro be*eſteemed! 
lick are Rivers and Ports. Aud there 
the Light of fi ling uſcd tobe free walls 
allo-rhe uſc of rhe. anks arc publick at 
Rivers tbemſclves y, the Law of Nariots| 
Vherefore it is as free to every one to joſh 
| Shipps and faſten them unto han ro te? 
- theix cables or r9pes-to the Trees growinf 
” _ On them to-lay any burden.upon themas 8 
I. to failor row in the Rivers themſclvc! 
but the property of them is rheirsto we 
[4 | 2! 


Lawes of England. _ 55 | 


eerhey adione, And for that reaſon the 

Frees which grow rhetcon are theits like- 

iſe, And this is to be. underſtood of thoſc 

iyers which have a perperuall and continu- 

{ courſe, becauſe thoſe which are but rem- (e) Bradt. {.2, 
drary may be private, (e) but rhefe which c.13, 3.6. 

cre tormetly the Peoples, And by our Law 


WF ansferd upon the Gro Puwer,as repre- £Þ 2" 
ZEntiog the perſon of all the People and con- (F ) Plow.Caſ. 
quently of the Common-wealth ir ſelf (f) xemyer & Fo- 
Wbcrefore ar this day whoſoever diburdens gafſa, 
=8r unlades his Ship upon the banks of pub © 
| wade muſt pay oe eq H * $2043 1 
he ſupream power. of its depute ccrs A fa 
Fe) 4.8 can Ong man fiſh in publick Rivers (8)3 H.7f-14 
z wrongog trom the ſuprcam power firſt (h) F.B. f,88. 
—Drained. (bh) T-- 
KM; LO nate the difference betwcen N 
wlick and common, Publick are taken for 
EÞr thoſc- things which are the Peoples ge- 
- cap” vic, Which are for the ulc of man | 
jnly. But thoſe are common which. are for (5) gya8, ib.uf 
Wi uſe of all creatures, i) © 6/Biit, 33+ - 
8 5. Thoſc things are ſaid univerſalland pj jc, 
clong tothe generallicy ( not to particuler | 
Perſons ) whicharc in ics, Thaurts Ra: | 
es,and the like, which are common in Cities 
ad are for the. uſg and in the_power of the 
eneraliry, Bur of things which belong and 
ZPppcrtain 'ro the generallicy, ſome are tcar- 
mncd Penalia, not trom the ule but rhe power, 
Ender which they are and profit, as the lands 
nd Scrvantsof Ciries ſo that they cannot (k) Bratt. iv. 
be called any ones particularly. (k) Brut ab. Flet th, 


Some things there are which may many 
E 4 waies 
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cles be ſaid not to be the goods of any on 


- as firſt by the Law of nacure, Wild Beak 
' Birds, Fiſhes, and Men. Next by Judgmen 
'. as things Sacrcd, religious and boly, Tha 
' © by accident as an Inheritance lying befyr 
(1) pra#.ib.n, it be enrred upon or appropriated , andy 
15,& 1.3. t,2 Wreck, By will,as any thing thar is left a 
c.3.n.4,5,6:D forſaken, and by proceſs of time as Treafy 
& Sturf,157, (1) but by our Law, Wrecks, thing! that an? 
Pric.c.33.Flet, 1cft and torſaken,and Treaſure,bclong to ths 
{.1.c.43,44; & publick Exchequer, (») | " 
47.&1,3c.t. 8, Things ſacced are thoſe which are duh 
(m) Kitch.f.12 ſer apart by the Clergy, for VLods Service} 
f.3>./.49.Star As Churches and Gitrs duecly dedicated a3 
| de Prevog. Reg. holy uſes; as Chalices, Sc, Which are (u4 
c,11, * | biddento be alienatcd, except for thert} 
| demption of Caprtives; alſo Church yaroy 
, and Chappells, and although ſtrucures hap} 
||  pentobe dimolithed, notwithſtanding, t&# 
\* | * ground rewaines ſacred ſtill, Now Saous 
_ (n) Braf.ab.n. differs from Sacrarium, Sacrarium ſignifying 
'9.&1,2.c.27, only a pres where huly things are laid, 
n.2.&c.5 n.7, and beſides a!l theſe, the Kings High 
Rrit.c:y3. in ſome ſenſe is tearmed ſacred, (0) 7 
0) Rrafft. l4, 9. Chriſtian Religion makes religiow# 
tr, 1,0.16,n,9, things almoſt the ſame with ſacred, yer thett# 
& c,28.& c, are: amongſt us many noble families who! 
38.& tr,3.c.9; haveby the leave of the Ordinary and} 
&l.5.tr.y 6; . riſhoners, built Chappells near-the Church,| 
10.F1./,3.c,1. and have therein a right of buriall for ther 
\* . ſelves, fothatnone elſe might be inrerred 7 
_ -. Thew?; | 2 
T5, Thoſe things which are called Sanſts! 
- are ſuch as -* fenced and garded from the 
Injury of men, as that law is perticuler] 
ED Called! 


P_ 


res rg, 


| called Sanfio which laics a Panal oy= 
thoſe who commir injuries, And of this ſort 
are walls and gates of Cities, which we ſup- 
ſe ſo called, becauſe if we may credit our 
ancient writers their way, a capitall puniſh- 
ment ordained for ZE who ſhould iniure 
them, either by violating or alcering them, 
 orclimbing or Scalin - Foe or by any o- 
ther way, 1n regard it ſcems an AR of hoſti- 


lity and not ſufferable, to enter any other (7) praip,u.g, | | 


7 wy then by the gates, (p) bur this puniſh- 
& ment ſeems of Re arbirrary, anleſle = time | 


3 of Warr, 


| 11, New thoſe things which every particu- 

28 ler man pollelleth are held and had,cither by 

the Law of Natute, the Law of Nations, or 

the Law Civil, we (hal therefore firſt rrear of 

the moſt ancient which had their firſt riſe, e- 

ven with Mankind ir ſelf. Afrer which we 

= ſhalldiſcend tothe Law Ciyill which was | | 

7 !ntroduced afterwards ; naincly, when Cirics (q) Braft. 1.2; 


: 
FE 
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were built, Magiſtrates created, and Lawes , 1.42. prigc, | 


} | beganto be preſcribed, (q) 0 
4 12, Now dominion or propriety in things 33 


== by the Lawes of Nature and Nations was 


W firſt created by the occupation and a} 57 1m | 

= vfthole things which aid not properly belong | 

| toany particuler Perſon. Occupation in- | | 

| Cludes, Fiſhing, Hunting, Fowling, Inclo- ©. p,, 7 56.u7 
8 ling,Seifing, (7) the Law of Nations puts the 2, 3. Brit.c,33 
= Property of cthingsthus gotten into the ol ret. l.3.c.>. 
who. hath poſſeſſion , but ours doth not. Plow.f0l.2-8. 
For there are many things which are the | 


2 Kings by his Prerogarive, (5s) and there are (s) Bratbn.2. | 


many Statutes which pur limirations _ 
Oo 
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(t) 4 H.7,i5. to Fiſhin A2 Fowling, (x) and Huntiny| 
El15,17.25, H (w) by which that ancienr liberty whichthe 
- 8.7.13£,1.c, Lawof Nations intirles us nnto, becomg] 
47: 13 Eliz,c, bounded, cuftome alſo of places doth oftt | 
18, 31H.8.1, in theſe alter common right, E 
2. 3 E.z3,c.1. 13. The mcer perfuing and hunting of ay} 
13 R,2.Stat.r, thing doth not make ir mine; for although | 
c£.19, 1 Eljx,c, ſhould fo wound any beaſt rhat it may bets 
'I79, | Kken;yet isit not ming untill I thallhax 
(naw) 5 Blix, taken it, nay, ir (hall rather be his that} 
C.21.13H, 8. per polleſfion of ir in regard many things nu) 
c.18, & 3x c.2 mrervyene and happen which may hinder ay} 
37D.3.c.13. taking of ir, Saifa Dear thall fall intothe} 
24 H.8.c.1o, Ginn or Snare which I ſhall ſer up, fort} 
&25.c.11, & eatchany rhing, and I chance to rake hin 
31.c.12.& 32, and hunr him by perſuing, he ſhall be mint 
c.$,11, 3 & 4 if hr come intomy power, unleſſe there be 
E.6.c,7.5 El, ny cuſtome or Priviledge rs the conrtraty,! 
eat. Kay. c, 277,00 


Io. Dyer , fol. 14, So bees are by narure wild for if they 
308, & 316; ſhall ſetrle a__ my Tree they are no mort} 


(x)\23 Ebxy.c. mine before] have hived them, Thenthe} 
19.13E.z, Birds which thall build their neſts there,and | 
Stat.1.c.13. 2 therefore if anorher ſhall hive rhem, they # 
 &3E.6.c.14. ſhall be accounted his, yer the Chickinsa | 

& 17. Dyer, f. young ones of fuch Birds as buildin my 

238,  Trersare mine by rjphruntill they canfly | 
(y) F.B. f.86, away (5) fo thar if any one elſe thallrak } 
$7:89.Doft.& them away, he is liable to pay me Damages. F 
Stw.l.1.c.y.- (3) If a ſwarm of Bees forfake my hive, . : 
(z)14H.8.f, are aid ro be mine fo long as they continue | 
T1,F,8 f.86, in my fight and thar the perſuing of them « 
Nj |), becomts nor impoſſible, otherwilc they att Þ 
well © / His rhartakes them, Bur yer whoſoever ſhall 
| Take rhem doth not make them his, if he | 
| know F 


7 any place makes an akeration. () 


WI 
"4" ad BY dC 36 - ag 2 ” . _ l , 
. TY» 5 ; ER: n RY 
; E L * 
, j . * "83> 
. : WEE 
: a 1 EO 
: ba, ', 7-FY 
. ' Z 
: . *s. 
4 <7 : X 5 
- . _ o& 
a is lan by | | 2 
da 
* F Ln ; 


know whoſe they are, but commirs Thefc un- 
letie he inrend” reffirmtion, Ang thele arc | 
rruc unlefle where the- particuler cuftome of (a) Braf.l.2. 
| © C.12.,8.3.Brit; 
EF rs. Thatwhich' bath been; ſpoken is ro be c, HE Fler. 1.3. 
Zunderſt>od'bf thoſe Creatures which remain c,>, Sedf,z. 
continually wild, bat if any ſhall happen ro. 
'be made tame, and by caftome goe tamiliar- 
= Y in and our,ffy abroad aid return as Dear, 
Swans, Peacorks, Pigeons and the like. 
"There 3s. another. rule to be obſerved for 
har they are ro be nnderftood; ours fo long + 
as they have any Inclination of returning. 
For whenever ” ceaſe to have any defire  __.. 
ro rerurn, they ceaſe robe ours, and the in- | 
{clinarion of returning is 'then. ſai@ roceaſe 
when the cuſtgrhe doth; arid the ſame is ro 
be underſtooZ of Hens and Gecſe when has (b) Brafl. ib. 


lying been tarhe they become wild; (6b) Brit. ih. 
= 16, Bur iq the caſe of Hens and Geeſe 
which ate bred in a Houſe,” the third rule 
holds good, namely, rhat' although rhey fly 
r 


=y 2vay our of my fight, yer inwhar place foes 
=y vcr they are,they are ro be nnderſtood mine, 
= 2nd be commitrs Theft who 'detains them 
ZE with an intention to gain. (cY* © 
17. And this Species of pofſeſſhon rakes 
7 Place alſo ationgf}-rhoſe who are made Cap- 
= ves, that if free men be brotghe into our 
i >crvirude and eſcape, they receiye their pri-' | |; 
FHF vo (d) Braf. i, 


(c) Bradl, ib, 


& tine condition (4d) - 


= 18, So hath it in rhofe rhings that are com- 
= mon asin the Sea and its ſhoare. In ſtones (c) Braft. ib. 
| and Gemms, and other things found on the p,;, 1c $35 


F thoare, (e) _ Flet.1.3.6.2, 
| id 
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Inſtitutes of the 
I9. The ſecond manner of gaining,yli 
is by Zus gentium , and is a diſcreet orþ 
ſtin&increalſc,or ſecretly a Contrete or c 
LY rinued. And therefore whatſocyer is borne 
_ _ _. comes from any ſort of animalls under 
\(f) Brad. 3b, SubieRion or power are ablolutely gaini® 
'Erit ab, Flet jb, unto us. (f) a 
To! 20, So. Whatever a River throws up «a 
adds unto our Land by overflowing isan 
by 7 us gentiuys, now this kinde of increakis 
— as bf that ir NG 2 io _ | 
(p\ Brafs ;s Overflowing , which is ſo inſenſibly addi 
broke thar the «4 oy are inſenhble, (x) | 


Pyeryfol. 326. 21 Bur if this increaſc be not o__ 
tible, bur apparent, then it is otherwile: & 
incaſc the force and violence of a Rin 
ſhould ſcyer any part of your Inheriance,n 


wa yn it to your Wy To n= undoubteb! 


yit remaines yours ſtilf;bur if ir ſhall remai 
long ſo ioynd, andthe Trees which accompe 
nied ittake root in your Neighbors fee,ftc 

thar time they ſcemed to be perfe&ly adde 

and gained to his Inheritance, yer accotditt 

to lome, there is. a profuable claim given u 

Bu theformer ownez;Bur this claim ceaſcth + 
* | . caule the yery Swperficies,is become anothe 

h) Ri A. i Es Tree whichis fed and nour iſhed;dy 
driaid ria. "v ir mans ground ſhall be eſteemed bu. 
02 RS 22 Andthis kinde of acceſſion is in caſt 2 
1” of an Iſland made by a River which if itd*# 
___- uſtinthe middle of the River, ir ſhall* 
in common to thoſe who, pro indiviſo, ha Z 
the Inherirance near the bank on cach 6 : 
the Þ 
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e River, according to the latitude of cach 
ce rowards the Bank, Burt if it be nigher to 
ne fide then the other, then it is theirs only 

hich have the Inheritance on that fide ncer (i) BraB. ib, 
he Bank, (i) Brig ab. Flat abs 
'23. Butif an Iſland be made in the Seo, 
- which ſeldame __ the propriety is in | 
he Occupier,not that another mans ground 
nd property reduced into an Iſland, is to be 
nderſtood an Iſland ; as if a River being 
ivided art the upper end, incompaſevh ano- 
hers Ground, and is again united; in rhis 
aſc the property remains in him in whom ic 
yas, But this is ro be taken in grounds pot 

mited, foxin thoſe that are limited, over- 
Jowings fignifie nothing ; Now-thoſe are li- 
nited to which tearms and bounds are aſcri- 
ed, Where itis diſtinguiſhable whar is gi- 

en, whar retained and left, Morcoyer an 


4 


bland is not to be Eppropriated to limited 
oſlefſions in the caſe of Vicinity, where the 
Fuver is publick; Bur the property is rather 
n the Occupier, and conſequently in the 


King by Prerogative. (k) 


(k) Bradt. ib, 
| 24. And this kinde of acceſſion is to be Flet. #6. 
Eundcrſtood in caſe where the Chanancll ofa + 
WRiver is left by the River, the propunky of 
which ſhall be in rhem whoſe polleſhons are 
next to the River bank,according to the lari- 

de andextent of their poſleſſions neecr the 
vank ; the property of the new Channellre- 

f mag wack that- of the River, namely in 

== the publick,now in caſe where a River ſhall 

3 cake away part of my Fee by his new Chan- 


Jy =<l1,and Galleerurn again to its old ; I can” 


Inſtitutes of the 
_ norſtrialy by Law challenge any thingy 
my own Fee in. regard the property isy 
chem whoſe pulleflions are next the bait! 
Though in Equity 1 may, (1) | 
25, But in caſc a River ſhallnor make m3 
new Channellinmy Grounds but only ve! 
fiow them, there the Speczes as to the prope: 
ty is not altcred, and thus much for acc 
hon whichis mecrly providenciall, 
28. There is alſo another kinde of Acceh 
_ enwhich is naturall which by joyningans 
Species with another either ofthe fame of & 
vers kindes, either by fodering or ceme 
rings in which caſe the Minor ſhall give plat 
ES For e Major - inore worthy or TO 
no. :; butifncicther be more precious, then evey 
Gn) | "= Iv. one may claim his the | 
4 . —aithe right of Acecthon rakes ph 
kkewiſe in houſes buik, as if 1 build anv| 
| . thers maceriall upon ary Soil; 1 ſhall dee 
EE. . ſeemed ownerof the Houſe becaule the pro! 
(n) Fulb, tie, perty of whar is built follewes the Soile, () 
Deviſes f, 39, for yerdoth he that was owger of the nate 
'Flet;$þ, © ceaſe __ be woos Rill, nor yer can he takes 
— 1.-- + away, buthe recover double damage. 
A if the hoaſe thai fall he may challenp! 
what was his, if he have not recovered dov| 
ble ; buton the other fide; if any one out 
2n evill imtemrion build wich kbown matt- 2 
rialls upon” my ground; he is preſumed 
give me his mmeriall, -bur if ir be «& 
through any evill imenc; as ſappoſing tt] 
ground to be his I, who am ownet of the fol 
\all (Pay unto hirti the price @f his mareriald | 
and lis Workmens wages, now this = : 
ah Þ 


"Leno Eaglnk | Bp 7 


jath been ſaid, ir to be ; underſtood where 
hat building is immoycable, for if it þe mo- 
yeable ir is otherwiſe, As for example; anew 
Barn of timber built or placed upon the 1n- 
rirance or Fee of Zobn an Oakes thall noc FS 
Fc underſtood ro be rhe Barn of Jobs as (0) Braft.ib.u, 
© aks. (0) 4. Bt. 6.33. 
| And this very Species of Acceſſion which /-86. Perk tat, 
s by the Labour and Induſtry of man may be 2997 338, 
ihgned even to Letters for letters though 
rit in gold follow the prope1 ty of the Shins 
dr papers in which they arc written, as byil- | 
lings do the property of the Soil on which Pa 
they are builr, (p) bur ir is otherwiſe in caſe (P) B/0@.ib.n. 
ff Pictures, For it. were. ridiculous that a 5. Plow.223, 
pretivus Picture ſhould by acceſſion intitle 
mum to the pr be y who was only owner of a 
EFJvile and inconfiderable Table whercon it was ( raft. ib; 
arawn,(q) and therefore the Table ſhall fol GM0n%. 10s 
Low the Picure., 137 
| 29,50 allo in Textures. for  ifany one | 
hall imerweaye or imbrayder his Purple in 
my garment although his Purple be much 
[more pretious then my garment, yet by the 
righr of acceſhon ir thall follow the proper- 
ty of the Veſtment,(y) (1) grafi. 3b. 
39. Likewiſc, the ſame Species of Acceſſi- 
on in fruQuaries and in thoſe things where- 
| of wehave the uſe bur nox the property con- 
= ccrning the revenues of income. of the in- | ; 
2 caſe, c) (HO anad. ib. 
YZ 37. Bur there is another Species of acceſſi- Flet.4.3 67+ 
3 Nwhichis providentially naturall and is 
-” © by the cooperation of divine and hu- 
Xx Mane nature from whence a property 45 ac 
ED. | quircd 
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quired , as for example, A: ſowes another 

mans plant in his own Soil the property 
the Plant ſhall be in 4. and on the contiay 
A. ſfowes his own Plant in the Inheritanceg* 
B. B. ſhall haye the plant, provided in boy} 
caſes that they take root, according tothe} 
verſe, : 


Ducquid plantatur ſeritur vell medificatr, 

: One ſolo cedut, radices fi ramen oegit, 
| Whatever we do plant or build, or ſow, 

Follows the Soil, if they with roots de 

( gron,| 


| But before they have roots they arehi 
who firſt had the property, and this is ſo un. 
deniably rrue that if 4, have a Trec whid | 


. doth ſo much overcharge the Soil of 3. thu 


ir takes rooting in it, the property ſhall] 
in.B. for reaſon will not permit that i 
ſhould be in any other then in him in whok | 

ound the roots grow , ſo if a Tree te 
et in the bounds of Lands, and the row} 
reach into anothers ſoil, the tree ſhal be con-} 
mon nor ſhall it be permirred the Neighbour 


- to. cut upthe roors, and this is ro be undet- | 


[4 
Fg 


E. Flet h,3.c.2, 


ſtnod in caſe where my tree purs forth it 
roots ſo far into my Neighbours Soil, that Þ 
withour ir, it cannot live or grow ; FO! 
where ir hath ſufficienr ro maintainit 
withour thoſe roots, ir ſhall nor be in Conv | 
mon, (x) | 
32. And by the ſame reaſon thar P/ants 
Ying taken roote , and immoveabi 
buildings follow the property of the oy | 
; x \] 
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yy the ſame reaſon dorh any kinde of grain 
vhen it ſhall be ſown and take nouriſhment 
and grow in the ground, nor is itmateriall 
1 hoes ir came there by accident or not, 
u) 2 | (u) Bratt. ib. 
| 33, There isalſo an acceſſion by ſpecifica- Brit.c.33. 
jon or changing the Species , as if aman 
rcate a new Species out of a ſubſtance which 
$ anothers, the property ſhall be in him, 
hat made the Spears, | | 
$4.Andin like manner by confounding,as in 
Icquids,by confounding wine with hony, So 
may there be confounding allo of Solids, al- 
Whough it be wrought with very much diſh-. 
ulty, viz. The Species, as Gold,Silyer, Lead, 
Wron, the mm_ of which ſhall be common 
whether they will be ſeperated or not ) a- 
nongſtrhoſe by whoſe  defire rhe. bodies or 
pecres were intermixed, ſo alſo in calc of an 
termixture purely accidental , which will 
"ot admit of Seperation, burif it be poſſible 
o ſeperate the ae hon each ſhal hayc 


ar rap part in weight 'and meaſure ac- 
d to thar which he in the originall (w) Braftd.c 


d rude matter, (w) 3 - 
| 35.Bur if one mans corn be mixed with a- 46% j 
dothers,theCorn ſhal not all be commongburt ©* ** 
ch one ſhal claim his ſhare from the heap,ac 
ording to his quantity.or meafure of Corn, 
hor can there be any community in Corn; be- 
auſc fingle bodis remainin their own proper 
0 ſtances,as in caſe 4;his Herd intermixeth 
th mine, ir cannot be conceived that the 
erd ſhould become common, and although 
it be very as a manner impoſſible 


Flet.l.3 
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ro [cperate one” mans corn from andtheny 
there may be ſuſticient argument to gin 
tle ro the claim of an indiyiduall part, y 

the whole heap of Corn were in comny 
Namely, that he may claim ſo much of 
 heapas was his, now there 15 a difterena} 
tween < pa en gy and mixing, ad tha 
Three particulers, For Specres are lawdul 
mixed, and matters and {ubſtances, tobe a 
founded, Allo Species mixcd remain 
ſame ſubſtance and Specees, but confounk 
4 , they are transfetred uno another man 
(x) Bra, ib. (x) ER 
Flet.ib. _ 36, Ifa man buy an Inhericancc, bow 
FE _ bf another whom hec belecves to bethets 
owner ofit , when indece he is not, ot ti 
| Bona fide reccive ir of gift or upon all! 
_ ther juſt conſideration. Naturall Realons 
(y) Fulb, Bar-,deth that the profits which he hach rect 
games, f.13.b.'ſhallbe his for his tillage and care, ()v 
& 14 E{1.311,-thigis not petmiagd. to a wiltull Dive 
Dyer, at another mans Inhericance, (x) 
(Z) Cook, bl,» 37. Now it is much queſtioned or 
98, Perk.5 29. Tenant fot life (which is almoſt all one 
Ster.'Gloceſt.c, the Roman Fruftuariy) bath any rig 
I, A8:6.E4.1, to rage and fruits anreccived. Aoi 
L Books diſtinguiſh berween fr uirs gront 
| meerly by the operation ot the divinoun 
(a) Perk.f.5 13 for 43 to thole they-conclude that Tenant 
514,515, 518, be may difpoſe; them, either by his 
Fig, $20, Willand Trfiamene,- or otherwiſe, (a) | 
(b) Brad.ib.& 38, There (is a.prapricty gained by 
{.3.tr,2 .C.2.3. as incaſe of Treakure tound, (d) 
3. Plow, 315, by Iteaſure we mean an ancient hoard 


Fl 
- 


& 323, of Money or.other -Mertall, whoſc men 
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ſo much worn our, that it hath not now a- 
y owner and ſo by the Law of nature, ir is 
is whofound it, to exclude others,(c) other- 
iſe if any man for gain, fear, orto keep ir, 
idsandburicth any thing under ground;this 
)all not be ſaid a Treaſure, and of this there 
pay be Theft commirted, Treaſure is ſuppo- 
ed the gift of fortune; and no one ought by 
he labour of his Servants to fſeck after it, 
or for it to dig up the carch,and ſeeing Tiea- 
ure is No Mos a. 5 mans goods, and was an- 
ently the finders by the Law of naturegnow 
y the Law of our Nation, it is become the 
ings, (6) and this is wac for things found 
n the earth, bur it is otherwiſe for things 
ound in the Sea,  (e) as for other things 
hich are found above ground, they remain 
neowners ſtil,if he make claim within a year 
ind a day, nor is the property in the finder 
ancill he hath made ad Far. of the things 
ound, inthe Markets, and Churches, next 
ddjoyning,(f\yer ar this day if they be things 
animate, they eſchcat to the Lord of the 
lannor for eyer, nor 'can any preſcription 
bt time entitle the frnder unto them, (g) and 
ae reaſon of difference is this: That anunall 
ngs cannot be kept and maintained with- 
put charge, which is otherwiſc in inani- 
JNATE, ; - | 
39. Tholerkings which accrue unto us by 
Tr adition or Livery,are ours by the Law of 
Nations : Nothing being wore conſonant to 
naturall Aquiry, then to have the willof 
'the Donor rin egr when ir transfers any 


wing wpon another, Now Tradition.is a fr 6© 
= F 7, erant- 
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(c) Flet.l.1.c. 
43, | 


(d) Bradt, 1.3. 
frY.2.C.3..4 


(e) Brit, "454 & 


(f ) Brit .tb.Dr. 
& Stw. l.2.C. 
38, Dyer 121, 
X.14. 

(g) Brook, Att. 
ſur te Caſe, 
I09,I13, 
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transferring of a corporeall tking, eithers! 
ones own or anothers, from perſon to perſoi 
with ones own hand or og 166 as admin-W 
4 | firatory | provided it be with the willdE 
[ tke owner ] into the hands of anothe' 
+ And Tradition is nothing elle in w# 
(h) Bratt, {.2, ther'fenſe, but the InduRtion of a corporal 
c.18.2.2, Kit. thing into poſſeſſion, (þ) nor is it materul# 
£.40. Flet, {.3. wherher the Owner himſelt deliver the thinks 
ra © . given or ſold with his own hand, ot ance 
3H by his appointment as his Atrorney,if hink# 
I ſhall nor be preſent, or a Mcſſenger withla 
or ters Patents of Artourncy, intimating wt 
| containing the will of the Donor or ele 
(1) Bratt.l.2 . (2) | on 
Ec, 18:1 | 


{ 


© 
Ms 


40. Now the bare will of rhe Ownetag 
the caſe of Livery is ſufficient for the tra 
terring of any thing to another, as chang 
the cauſe of pale tion, Provided it be wy 
Solemnity, and that there doth not vu 
Wirneſs, as in calc a man lets a thing tow 

| ther, or grants it for tearm of life or yelly 
and ſha either ſell or give the ſame um} 
him afterwards, althuugh he had it notatit 
upon this Score, yer fince the Owner hin 
ſelf ſuffers him roinjoy it upon this or an} 
ther account, it becomes his, In the ſan 
manner, if any one be in poſſe flion of any 
thers Ight, without a juſt precedent cauk# 
namely by Intruſion or diſleifin, and the of 
ner wils that rhe Intruder or Diſfeiſor (1% 
have irzit ſhal bc his although the owner we"! 
: Not poſleſled of it art all, ir being ſuppoſe 
that poſſeſſion ang property in the thit 
| cam 
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ame unto him by the — Will, as from 
him and by his own hands (4) | is 
bk ar Things ſold and deliyered are no other- 0) Z'8 wg _—_ 
Pile, the Buyers then as paying the ſeller ,, £,1,0. 
or them, or otherwiſe ſatisfying him as by +, ac Nas 
"Eplcdge or carneſt, (7) unleſſe rhe ſcller lets (1) Braft.l.2 ; 
© Dbim ave it upon his Credir. (m) : c 27 »”.1 'Flet 
= 42. Where Livery is ro be piven roany / , ; / "P 
Zone either by the owner himſelf or his Ar- { 6.x 3o e 
Zgrorney, of any houſe by ir ſelf, or of any (m) Dyer {32 
EZ Mciluage, by reaſon of a Fee, to that intent ,, 203 Plow.f, 
ZZthatthe Donee ſhould have the poſleſlion 432 & fs & 5 
ZE untilla certain Term with all the rights and * * 7 
: Fpemoances: It is not needfull in this 
© calc to goround all the Land,or ſet ones foot 
& 10 every part or parcell of ir, but it ſufficerh 
2 if Livery be given by a Doore or by the haſp 
or Ring of a doore; For by this means he 
_ ſhall be in —_ of the wholc by the 1n- 
2X ccntion and yiew, and hy the conſequences 
of poſleſſion, but if thete be no houſe he 
{ may have ſcifin [ as it is commonly called } 
by a ſtaff or twigg, and the meer ſetting of 
the footupon the Soil with a deſire of potlel- 
| fing and an intention of the Donor is ſu ſh- 
cient, notwithſtanding that ir doth not im- | 
| —_ inure to Sh irs cffes, (n) = (0) Freh. Ly 
| without Liyery of Scifin a Free-hold pal- S | 
o nor, cither by Feoffmcnr, Gift, or Leaſe. (0) > : mou 
43. Thoſe which the Romans cal'd Miſſilra, Dot, roy! 6 
or the Liberaliries which Emperours and 7.f.14- ; L 
Princes ſcattered among the People, are not _— | From f 
ſo frequent with us as they were with them, " 7 ety 
jet we have ſome mentions of them which *%» to f,2.16. 
F 3 carry | 


£135 N.z. 
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carry the ſame Right with them, as wie 
the Conduits of Londoy at the Coronation 
of Kings or other ſuch like folcmnities t91 
1 with Wine,every one hath a property inthe] 
(p) Braff. {.t. Wine he there takes, (p) ; 
c.12.8.t0.Fle, 44 Wharſoever is Iett and forſaken, og! 
[.1.0.43;8& 47 Lawyers term a Waife, this was formerlyby 
q) BroNis.E- mor enrol, gr = —_— bj 
ray & Iaife, home it 15 the mgs,(q) that allo irc þ 
f. * © @ Waife when any periunall or moveattF 
| Chattell js felloniouſly raken and beire 
(tr) Kireh' f Be through the fear of tbe 
b.n.39, Owner toclaim ir, (+ 
| thing be found, 
of the Mannor, to whom this liberry an 
priviledee 1s granted by the King, yer fotha EE 
eſtiturion is to (be made, if the Owne "BY 


BS. 


(s) Brit. <9. NOR 2 | 
 *Cclaimir within a year and a day, (s) | 


45. Soany beaſts thar are found ſtrayint 
| In anyones pround follow the cuſtome E 
+ things left, for even theſe alfo were by ot 
(t) Braft | ancient Writers included under rhe name b- 
e12.n.10. F/ of Waifes (4) but others call them by a _ 3 
Lees &Þ4- particuler name, Eſtrayes (4) which our + 
(u) Bru. FF (o tnesrender, Extrabura ; Becauſe for t 7 
| !' 7 moſt part they break forth and ſtray again : 
+ theirownets will, and theſ: after a year and } 
+; 'f day, if not claimed by their Owners with: Þ 
; NAyearand a day, Eſchear to the Kingot Þ 
: the Lordof the Mannor where they were & Þ 
ken,Provided they be duly cryed and proclai- | 


(w) Brie, 6. med in the Neighbouring Markets, (w 


Þ 46, The ſame is to be underſtovd Fe 1698 $ 
; cat out of aſhipin a Tempeſt to liphren che Þ 
UP, Or of ſuch things which happen to fall 7 

| | out 


zf 
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of a Cart when it runs, the owners not 

>wing of thew, but in cale of Shipwrack 

hich we call a Wreck / where neither any 

the Paſlengers, nor any Catt or Dogg 
rs from the Ship ro the thoarc alive,whar- (x) Brit.d.c. 
ever of the Goods or ſhip ſhall becaſt up- 17. & weſim. 
| the Land by the Sea, ſhall be the Kings 1. £4. 

the Lords of the Fee, to whom the King (y) Bra@. 7.5. 
ach granted this priviledge, (x) tratt. 5. 
47. No man can have any property of c.25.7.3. Bro. 
ands in Exeland before he be a free Deni- tit. Corporation 


Y en, (y) for that wharſocver is purchaſed by 26, Dyer,f.2. - 
=» Alien is forfeited tothe King, (4) _n.8, & f.224, 


; | Of thimgs Corporeall, and Incor- 


wed, as Lan 


1,29. 
- — (Z) Bro. Deti- 
In, 16. 


ER ———_— 


poreall, | 
TIT, 11, 


Here are moreover of things, ſome which 


are corporeall and ſome which arc Incor- 


Eporeal, $07 ini are ſuch as may be touch- 
Ry 


ground ; things immoycable 
E nd moveable, which can move themſelves, 
as living creatures and the like,or which may 
de moved, 


Ft: Things which are Incorporcall arc {uch | 

which can neither be ſeen nor toucht,as rights (a) Bratt! 2, 
and Priviledges, the right of walking a- / 12. .n.3.Flets 
Qing, conveying of water, and the like, (4) | ©.c,3.Þlow. 


Now rights and Services are the ſawe, but #170, 
have their appellations from a diverſe IC (b) praft.l.q. 


| Paſturing, 


| ſpe&. (b) Tothis may be added the right of ;;.1.c.37. 


4 


Inſtitutes of the 
Paſturing, which we cal common of Paflun 
Fiſhing, digging of Turfcs, felling in a! 
mens Woods, the right of preſentations; 
 $ _ benekce diſtin from an Eſtate of Inheid 
(c) 1d. ib, rance,which is by us called Piſcaryes, Turns 
(d) Bro. Te- ryes, Eſtovers, (c) Advowlons in grofke, (i 
nure,n. 15, & And laſtly an Annual Rent, e)now this cas 
I8. : Not be ſaid properly to be in poſlefſion,bury} 
(e) Dot, + it were, (f) Z 
Stu.c.zo, © 1, For things moy cable or immoveablews 
(f) Braf.{.q. Law determineth, Quatenus to the Perla 
tr.1.c.37.& (. and asthey citherare or are not in the por 
2.6.23.Mynfin. er or property of man, (g) Now property 12 
ad ruby.Inſlit, full and 0s ſpa right of diſpoſing of, ot 
(g) 1d.1b. ling ___— corporeall, unleſs the Lays 7 
', 4, any condition hinder, (þ) Pole (hon or S*E 
bo: gpm ; an __ In Dominico, &«c, Is properly ot coi 
PS omits. reall things, and incorporeal we only layy 2 
ew tres % Fee, For that they are not abſolutely » 
ares [x can quied by Livery of Seifin, but as it welt 
es ow this . Seifurc, In Domnyco, Oc. Is two 
& 23 .Biit .C;40 wah ; = 3 0 ny » % vs 
tr” fold. Diret, or meerly for uſe, Dired, 
' [which is alſo rearmed abſolute ] is th 
| 2 Which comprehends borh Property and uk, 2 
(6) Bra#.1,4., Phe other conſiſts folely in the benetit anl 
tr.1,c.27.n,6, ueofa thing, (i) | L 
& tr.4.c.4.f1, _ 2. The Engliſh have a full Dominion and 
{.1.c.12. : Power of things corporcal and moveable,but 
4 Not of immoveable if we except the ſuprean 
[k] Anto. C 4. Power and right of the Crown ;\ for the Sub Þ 
1 Feodorunms J- bath nor an abſolute freehold in thet } 
Comment. C.>. Lands and Tenements, but a Fee only, and ; 
 Mattbeus we. fhatfee doth not compriſe ſo abſolute a pow-| 
In /enbecius iu tr, ©'> 3Ppears, not only by thoſe Authors whe 
WM - de feodis c, 1, Wire of Fees, (&) but cycn by Lirtlde 
by | nk | himſelf, 


L _y 
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limſcif, when he ſaics rhar ſuch a one was 

iſed of ſuch an Eſtate in his Demeſne as - 

ff Fee, by which words he afhrms the higheſt 

nd fulleſt title ro be expreſt, And theſe 

yords, ( as of Fee ) _ abarc fomewhar of an 

blolute r, and argue a: Tenure froma ,, 
+ that eta words arc ſome. (1 1137 H.8 
imes referred ro the Kings Demeline , (1) is 7%. 

gither from the ignorance uf ſpeaking and 

pplying ; orelſe that diſtinRion is maintai- 

ned by which ſore will have a double accep- 

ation of the word Fee, vj3, One by which 

a man holds an immovcable thing by any 

Title to him and his Heires, The other by 
= hich oncholds from another by Rent or | 
Z>crvice, or both, (m) whereas Fee in the {e- (m) Flet.l.s 
ond accepration is never without the Oath |, Es 
of Fealry, (n) which the King never gave tO (1) Termes of 
: " one as having an abſolute Power. ,, rj 
20) 

= 3.Fec which isin latine Frodum , and by Do 7 pri 
Spome Feodum, comes from the Lerman niorily, f.19.b. 
WL Fief] which fignifieth an Inheritance held (0) Fort.c.9. | 
Wot another, (p) and is by thoſe that writeof ,, G1 rg, 
Fees defined to be an imnoveable thing gi- ,,;. :, Premi. 
g vcn to another, in ſuch a manner that the (p) Hottoman. 
Property continues in the Power of the Do- þ. diſput.c.11. 
nor, but the benefit and uſe is to the Donece, 
| — Heires, Males or: Femalestor ory 
90 long as the Donec and his heires doe , #- 
faithfully their Services ro the Lord,(q) fo 0) GT 


that Fidelity or Fealty is the foundation of a HY 
Fee and cding <ife. Yer ir often hapneth ſup. feoa.c.3 
that it is not beitowed Gratis, but tor ſomc 


ame of 


{mall conſideration of Muncy in the n 
| Rent, 
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(r) Duar, ip Rent, or for S-rvices, (r) but we underſlanl 
Com.ſup. fepd. by Fec,all which we hold tous and our Hen 
c.12.Smyth, (s) | | 
Com. l.3.c.8. 4. Fee, as it is taken for an Inheritang 
(s) Bratt. 1,4. beld of another, is held cither of the King} 
fr.3.c.9,9,6, Or a Subie&, or (that we my ule our on! 
Lit, 1.r.c.t;, Phraſe) a common perſon. Fees that ut} 
{. held of the King are double, either in right 
of his Crown ( which we call Tenure in 6p! 
te ).or of fome Honour or Mannor K Line 
ning to the Crown : Bur a Snbzct air | 
he may have others who hold of him in Fee 
from whom he may cxac Fealry, - himlet| 

_ --. I5Cither mediately or immediately Feoday# 

tothe King, for all the Land of this King} 

dorae which is not held of others by Servic| 

' is held of the King and belongs to him,cithe} 

. as ancient Demeſne,cicheats, or perquiſnts. 

| _ F. Fee is divided into many Species, 

_ ther fromthe EffeR, or from ſome caulee*F 
- ficient or formall, but we ſhall only diſcourt 
breifly here of thofe which we mecr with nd 
_ frequently in our Books. > 
| |.  G, Fee therefore is either Leige or nf 
| (t) Duarab, 'Jeige ſome Feodiſts (r) will have it ro comtY 
' from the Italian word [| Liga ] which fgnits} 
a Bandor League, and that becauſe irtis} 
.and'obliges the Vatjal., For Leige is pay 
where any one ſwears Fealty ro his Lo] 
\Non-Liege iswhen with the exceprion of #} 
FE | /Hother, The firſt is duce only ro the Kings 
(u) 10RX.:.&.the larer to common perſons. (nn) 
11.0.1.8 34. - 7. Again, Fee is either Royall or 1 
& 35.c.3.Lit. 'Royall, Royall, is the grearer, for thati! 
bf, hath ſomewhat of Royalty in it, as fro 


\ 


when 


oY 


wy; 
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hence any one is inſtiruted from the King 
ing abſolute, without acknowledging alu- 
vriour, Of this fort are thoſc which had a 
igniry or Honour conjoyned with the pow- 
of their Priviledges, and are by us ſtiled 
zertiesof Prerogarives Royallz as where 
King grants by his Charter to any Sub- 
& the view of a Franck Pledge, the Pleas 
Impranding, the amendment of the faulrs 
fiſeghe adjudging of Robbers,as infang- 
cife and outfangrheife,Soc,Sac, Tol, Theam. 
o punith by the Gallows, or other pnnith- 
nrs which the execution of Judgemenc 
allrequire Goods of Felons, and which 
xertainto the Peace, and conſequently to (w) Bratt. {.2, 
e Crown, (w) Wrecks of the Sea, Whales, c.5.1.7.&.c, 
urgeons, Free warren, Fayre,(x)and thoſe 24.8 {.3.tr.2, 
her things which fall within the Kings c.35- 


erogative, Burt of thelc Fees there arc (x) Brat [.g. 

th us certain degrees, fince ſome have a 7.1. 6.46, 

eater number, lome a letter granted unto 

va 

The firſt, the Principallity of Fales claims | 
righr, (y) which from the rime of Edward (y) Ho: Vis 

e firſt did belong to rhe Kings eldeſt Soy. in ed.1 f.343« 


nd the ſecond js claimed by rhe foure Pa- (m.26. 
inares or Counties Palatine, Lancaſter, (7) 5 Elixice 
ham, Cheſier, and Ely.(X). 23. 17 Ed.4. 
And theſe have rhole Fees which-we cal- , x, 27 H.8.ce 
| Honors which the King (beſides the Juriſ- , , 
ions contingent ro Courts Barons) hath 
anted ſome, though not all theſe Royall- (4) 31 H.8.c. 
$ out of his. Munificence.(a)  5.& 3340.37 
8, Thirdly, Fee iscither noble or Ignoble, 2g. & 37.0, 


oble is that which hath any Dignity 2"- 18, 
£ NCXL 
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. next to it, or which enoblcs the Pofſcſk 

or concludes him to be noble, And oft 

"fort with usare thoſe which we cal Manny 

whole Lords have ſome Juriſdi&tionsgthay 

(b) Perk 820. Of! Royal over thoſe which hold of theirly 
"Mt fo * (6b) Ignoble, is that which depends of tug 

9, FAV. 0E- Mannor, and is granted to Countrymen 
F.18.Kuch.f.4 cir Heires for ſome bale Scrvice ; thit 
commonly called Free-hold. : 
_ - {. 9. Fourthly, Fee is either new or aw 
Homage Autt- ent * new, isthere where any one is fri 
cefirell, all inveſted by rhe cheife Lord cf theh 
and that cither by the Currely of the Lu 
orffor Money paid to the former feoday 
for he is the fuſtof a new Family, whoyei 
Homage and Fealty,(c) ancient Fee is wit 
the Feodary and his pan ps, 

.  mind,have hcla ſucha Fee, »nd here t 
A. diſts place a Medium between theſe two, 
hank. _ Fee which comes by four degret 
:  Diſcent,and they define that to be the if 
(c) Duar.com, cient which diſccnds from more. (e) | 
in.conſ, feod.c, © '10, Fiftly, Fee is divided into ecclelub 
4.n.19, and Laick or Seculer. Eccleſiaſtick is! 
; which is pollefſed either by Eccleſults 
pzrſons or which belongs to Churches, 

that which is held by Lay perſons,andcath 
be poſlefled by Eccleſiaſtick, and indeed? 
| Fees aswith us laick, unleſs rhey beconty 
EE ther by ſome ſpeciall grant from the Ki 
(t) Mag.Char. which we call giving to Morrmain.(f) | 
#.36. 18VE 3. 'I1, Sixthly, Fee is diſtinguiſhed 
$zat.3.6.3, 15 Maſculine and Feminine, Maſculine is 
R,z,e 5. Pol. Which is given to the Feodary,and the Ht 
Virg.l.17.Eng. Nales'of his Body, and of this kind 
ED th 


{ibs 
4 


(c) Litd.2.c.7, 
(d) 1d.ib, & 


4 
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fe of Dukes, Marqueſſes, Earles, Viſcounts,'\ 
d Barons, for the moſt parr, Which 
x defeR of Heirs Males are extinguiſhed, \ 
drerurn into the ſupremacy, from whence 
y Iflued, but theſe are at this day rather 
itles of Honour then Fees, in regard they 
for the moſt part conferred without 7: 
menine, is that which may diſcend rome 
ale Tue, as when ir is given indefinitely 
the Feodary and his Heires, and ſothat 
r default of Heircs males it may come to (8) Brat, 1.2. 
de females and their lilue.(g) £.34.& (.1 
12, Laſtly, Fee is either pure or fimplc, or g', 
adiconall. Simple is that which is held 
ya oo and perperuall Righr ro the Feo- 
al his Heires for ever, Conditionall, 
"that which is granted tothe Feodary and 
ich or ſuch Heirs,for defau lr uf which it re- 
urns to the Donor and his Heirs, and there- 
bre he that hath Lands given to him and his 
Vife, and to his Heires begotren of her, in 
aſe ſhe dy withour Iflue before him, is called 
enant in tail after hope or poſſibility of Ifjuc 
xtin& For this kind of Fee with us is called 
ee-tail, comming from the French word 
Tallier ] to cur, parr, or divide, as if we 
monld ſay a Fee by lome means ſevered or en (2 
Protathed,(þ © $1 Inf for 
13, And this kinde of Fee is double, viz, © 3 27 
com.c, 11,013 


Taile generall and Taile ſpeciall. General 
aile is where a Fee is given to the Feo- 
dary and the Heirs of him lawfully begotten 
Or to be begotten, for in this caſe the Chil- 
dren of either Wife,whether firſt, ſecond, of 
third, ſhall inherir ; ſpeciall Taile 1s where a 


cc 
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| Fee is given to the Feodary, and his Wi 
(1) Lit.ib.Inſt. and to the Heirs of cither of rhem (/) or (y 
Fur,c.12 eſt. cording to ſome] when it is given to himanſ 
$.6.T. his Watc and'one Heir of their Bodys lawkf 
| ly tobe pr uy one Heir of that Kiuff 


(m) Perk.171 oniy, (m) bur this, whether it be properlynf 
a ed a Fee for want of perpetuity naf 
L-. wel bedoubred, Z 
14. Nowa Fee is not limited to one Fuf 
dary, but may be polletied by more, lotuf 
(n) Lirl.3.c.3 they are called Partoers, Joynt- Tenants, of 
Inft. Zur. com. I nants in Common.(n) Partners are citic 
c 15 * © by Lawor cuſtoine, by Law are Siſters G| 
; heires, becauſe the Heires Males being deal 
| they equally ſucceed their Parents in& 
(0) 1d.c.1.8&3 Fee,(o) by cuſtome are Brothers iam 
| Counties, eſpecially in Ken!, from the Cy 
| _ Nome of Gavclkind, called io from thev 
(p) Id.c.2, quality of apportioning the lnheritance(y 
, Joym-Tenaats are they which hold Law 
or Tenements by one and the ſame Tit 
| | but; not heredicary. Tenants in communi 
(q)1d.c.4.1nft. tholewhich poſicſs Lands or Tenementsh? 
Fur. com.c.15  *dimſo,by divers Titles, as in caſe one G 
(r) Vid. N.b.f. Heire ſells her part to a ſtranger, he 68 
6. Dyer,f.30. Joynt-Tenant with the ocher Partners, 
».209, * UB called Tenantincommon, (9) 
(s) 1d,f.qr, 15. A Fee with us is not only of Cori 
(t) 28 Ed.x, "li things bur-incorporall! alſo, for thec 
Stat. 3. c.g. Rodyof a Forreſt, (+) Priſon, (s) or Couit! 
(u)Yid.N,s, (t) nky begranted to one in Fee, and ik 
fol.8. | lame may be ſaid of an 8nnuall Rent, 
(w) Lit. 1,1.c, 2dofan advowſon ſevered and not appt 
7. Bro. tit, Te. ning to.any Mannor which we call an Af 
nures, tos, YOWlonin groſs (w) now there arc many ſry 
; il yic 
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/ices pertaining 'to a Fee, which we ſhall 
" a 91 ang next Chaprer. 
16, There are belonging even as it were to 
he very nature of Fees, bee farm, free farm, 
free Tenement, Fee farm is a Tenure of 
.ands and Tenements granted to any one 
ad his Heirs for a yearly Rent,which <qugls | 
he third, {x) or at the leaſt the fourth (x) F.N b. fob. 
(3) of the true value without any c- p b b. fo 
ier Services then what are exprelied ina : Naka 
Charter of Feoffment, (4\ ſome afhrm that (y) 01d Tenure 
Þ Fee tarm can enly be granted for the lite of \ tus Fee ; joy 
WMhe Farmer, and lome will have ir Fealry al- (z) m - ik 
MKhouph nor expreſſed (4) in the Feoftment,  [{mb.463- 
nd others that reaſonable releite (b) is due (na) New terms 
of right from the Fee- Farmer to the Donor, of the Law. 
ut the condition of this Tenure is ſuch, that (b) Þya(t.{.z, 
f Rent be not paid by the Tenant for the c,39. 7.9. 
ipace of two years, then the Lord or. Fe- 
iter may recover the Lands to him and his 
Heres upon his aftivn, 
T7, Britton makes free farm where Lands 
and Tenemenrs are fo given that rhe nature 
of Fee by Feoffment is changed from Knights 
ſervice 'to certain annuall Seryice, lo that 
there is neither Marriage nor Releife re- 
__ nor any on — exprefled in 
| Feoffment (c) but I do not remem- RM. q 
ns pray have x@6 this in any other Au- (c) Brit. 666 


IL. Free Tenemenr or free-hold is, where 
Lands and Tenements arc held only for life 
of the Tenanr, and ſuch a "Tenant iS {aid ro (d)Dyer f.22.1. 
» In Dominico ſuout de libero Tenemento, , x0 & fig, 
|() Bur if ir ſhall be ſaid thar Fee is atone f 7, 10, 
| ; Y | 
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(ce) Inſt. Fur. ly a Free-hold, I ſhall not deny it,only mif 
 Com.c.19, Lit, add, that it is allo ſomewhat more , becaul 
[,1.c.6.Braft.l. perpetuall,(e) bur of that Free-hold whichy 
4 t1,1.c.37. meant here there arc twokinds, One which 
 (f) Braff. /.5., is for tearm of life even by the very cuſtong 
tr.$.c.30.x 7. and Law,the other which is lo only by agree 
Flet,l,6. cult. mgnt, Of the firſt ſort are Tenants by theCy: 
Dr.CFS tu. 1.1, ly of England,and tenants in Dower,for [ud 


Co7.& 1,2.c.15 isthe Civillity and courteſy of our natimſ 

Dyer, fol.25 .n, that if a man warry a woman thar is an Hen 

If9.& f.95.n, and have Iflue by her, born alive, that Luv 

35.Iin.7.co.c.8 of which hc is ſciſed in right of his Wien 

(s) Spec. uſt, her life rime he (hall bold after her death i 
* 


RES rearm of his own life, (f) which Law ſome 
(h) Lit.l.1.c.9 icribe to Henry the fuſt, (g) a woman ule 
(1) F. N.b. fo. whoſe Husband in his life tune was ſciſedi 
 150.P.Bya{t,l. Fee, (hall have the third part of his EfvB 
4.*7,6.c.13.n. he being dead, and in ſome places the hall, 
2, Dr. & Stu. (b) in ſome the whole for her Dower, (3)itk 
Bri.1,c.lo,. leaſt ſhe be nine years old that ſhe may clan 
(k) Lit.l.1.c.4 a Dower : (h) there is another fort of Dow 
Fler.l,5.c.22, Which is free-hold alfo,namely Dower wid 
(1)Zizl.n 6.4. 15 by conlent,which is that thar is agreed of 
In(t. 7 ur.com.c before marriage at the Church door,or other: 
9.Flcl.5.c.22 wiſe between the man and Wife,'{jbreiffyal 
Brac, 1.2.c.39, Lands and Tenements which are cither b 
(m) Inſt. Fur, bargain,gift, or any other contra, held fo 
Com.c.6 Bratt. tern of ones own life or anothers,arc comp!e 
1.2.0.5 .#.7, "hended under the name of Free-hald. (n) 
(n)Dyer,f.21 3  . 19, Andas Fee (n) fo free Tenement 
7.42, fol.288, free-hold may be of a thing incorporall,asul 
n.ij5. office for life, (0) ; 
(0) Bro.tit.Te- Thus baye 1 given you a deſcription oft 

bw ik þ gs ſtates in Fee, In eritances, and I rec- 
6: 1.x, the third 3s a kind of polleflion or Tenut 

+ Þ.- comprehen 
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mprehended under the name of Chartells 
plls; ind they are thoſe which we hold 

Ti Tcarmof years,or at the will of another. 
FE nantar wills rwo fold, vx, cither by com- 

Fn Law,or by the cuſtome of any Mannor, 
[ich is dy Copy of the Court Roll, or by (p) In?. Zur. - 

xrge, (p) Bur this kinde. we reterr to the gy ea 2 rye, 
Waprer of uſes. Of which hereafter (9) We | 1 co. Kirch. 

: Il ſpeake, fo.102.b,Coo.t. 
| '3.caſe Heydon 
A ——— 08... 

Of the Services which Inheritan- Ss. ol of tvs 


ces are bound unto. _ 


TtT, 111. 


) Ecauſe Services are reckoned amongſt 
Jthoſe things which are tcarmed incorpo- 
I,we ſhall take a view of them ; now there 
_ certain ſeryice or Seryirude which lub- _ 
as ohe manto another, (4) but itis not (4 5pe / x,c, 
this which wee intend ah creat of, but ) : 
that which ſubics one Eſtate or Fee unto 
ather, Yer is it like that other which ren- 
; one man a Seryant to another, for as 
at conſtitution is called, 7s Gentium, the 
w of Nations, which againſt nature ſub- 
Ms a man to the Power of another, ſo" may 
alſy be ſaid of Service or that conſtirutaon * 
hich ſubie&s one houſe roanorher, and onc 
ſtare to another. A.nd thus Services may 
divided into ſuchas appertain to Cities E 
L luch as are Rurall, o thoſe which be- (b) Bracyle#+ 
Mg to Cities, and 4 the moſt part lucngs | 


. 


ob |: Inſtitutes of the 

TE. the Civil Law mentions, namely fuch ty 

- inherent in the very buildings, and th 

fore called fromthe City Fees, becauk 

 __ ____ -_ _ eallall buildings Ciry Inheritances, thay 
(Cc) Braff,ib, builtin Villiages. (c) Of this kind arethe 

- Hot to build a Houſe higher, not tohir 

lights or proſpects, to convey and keep as 
Gurters and fincks from the yard or He 
of ones Neighbour, to lay a prop upony 
ther mans Wall or ground tor the ſupp 
tance of a Houſe, to bearc an Incumberar 
to have a Way,Road,or Pallage, For thay 

a Way and Road be Rurall & Country % 
vices, yet are they City alſo , when appi 
to City Inheritances, For ir often happ 
chat a neighbour | hath a power and liben 
af paſſing through a Yard omg ir to 

_ Houſe, vr of going up ones ftaires to 
own chamber, Rartat are fuch as are not ith 
| rent ro buildmpgs but are wholly wits 
2 them, And rhefe alfo are almoſt the! 
[4) Dyer {; which the Ciyill Law reckons [ if weext 
why , "pp thoſe which'the cuſtomes of Fees have int 
hy ++ ©2.& duced} as a Road, Path-way, Aqua duh 
10-319. 3.7, drawing of water, folding of Cartell, pi 
 _rifigof Cattel, quenching of Lime, digg" 


of Sand, raking of Stone, and rhe like, NF 
both the kindes of Services are eirher reals 

_ perfonall, with relarion to the thing of | 

 loh trowhom rhey are due, 

ER . 1, FeeSeryirade which both by our Ft 
Le] Fulb. * diſtsand Lawyers is catted Service, is cit 
 a&viſ.of ſete?. . military and noble, or. Ruftick and 1gnod 
TOR G oulits is that which performs ſome dt 
MS + longing ro military aFfipline, of þ's 


k 
; 
+ 
"is } 
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s doublc,one which is due to the King only, 


ſtanding that he be Feodary to another that 
which is due to the King is double allo,nawc- 
ly Sereanty and Caſtle-gard, 

| 2, Serjeanty is either Grand or Petir, 
Grand is where any onein the name of his 
Fee is perſonally bound to perform any Ot- 


= Kings Standard or _—_ in Warr, 
the leading & condut of his Arwy, the per- 
forming the Office of Martiall, the ſounding 
of a Horn at the incurſiou of any of the 
Kings Northern Encmies, to ſend an armed 
"man, it himſelf will not goe, ro fight unde! 
th yp gn ever neceflity ſhall require, 
within the four Seas, ro carry th= Kings 
# Sword before him ar his Coronation, to per- 
form the Oſhces of Sewer, Faſter, Carver, 


| Com Serjeanty is that which renders 
rothe King as an acknowledgement of the 
| Tenure early, a'Bow, Spear, Dagger, a 
| Pare of Ganrtlers, or a)pair of gold rs, an 
ow,a Horſe, or any ſuc 
which belongs ro War, Now he that holds 
ſurh Fee, fork not perform an perſonall 
| Dury but rather Pacrimoniall and reall, and 
| thx cerrain + And therefore difters ſome- 
| What from the yery nature of a milirary ver- 
GO 2 


vice, 


ther thing that 5s honorable, and this alſo 


ice or other honurable thing to the King, 
£) which ſome alſo affirm may be duc toa | 1, wn !, 
non Pcrſon (þ) of this kinde is the bea- 4 1 1G 
[b)Bradl.2.c. 
35.4.6, 


{mall rhing. 


(/)the other to the Lord of the Fee,norwith- (f 


: rh bees le = as £4 Wo - Wo A . " - 7 
hs 
« 
03 : 


) Lit den .£.8 


LE ] 'a.!Þ, Fiet by 


| Butler, or Chambet laine. (i) And infuch [j] Coo. 1.2. 
'Seryices all the Barons in ancient time were caſe Cromwel! 
f0.81,8. 


oh Inſtitutes .of the 
(1 ir,l.2,c.9.' Vice, having a property of a difterent Spec, 
Inſt. 7&'.Com. (k) but Fleta will not have this duty excetf 
$27.8r00.tit, The value ot half a mark, (/) 
Tenures 69, || 4. Caſtle-gard we have defined to bealrf 
(l) {.1.;,11, Fice due to the King only, Which is org 
, ally wruc, becauſe no man can creQtalif 
\ flle or Fort in the} Kingdome without tkp 
Kings Licenſe ; buvin caſe the King gray 
tech a Caſtle with allrhe liberties belongin 
tp 3r, unro a SubjeRt, he grants Caſtle-guif 
allo it there, be any luch Service duc umory 
And for this reaſon this Service may asmip 
| belong to a Subje& as the right of a Fortel 
(m) ManWood (yr) It is a Service conſiſting in fortitynfi 
par. 1.de. fur. and defending any Caſtle of the King «þ 
Any, oh another Lords as often as the Feodary thu} 
ov.cot.4.f0t. require, And this is properly Knights 
$8.4.0nd Lit. wy when 1t requires Re Peri < the Te 
nant, but when it is converred into & certalÞ 
; pecuniary mul&, payable every year forth 
(n)T1. ib. ft fortitying and guarding of a Caitle, it is*Þ 
com.c.t7..Byo, red from the nature of Knights Service 
tit. Tenuresn, () | | 
3H 1” 5. The ſecond fort of Knights Services 
F.n.b. fo.t59, Military which is duc to common perlots : 
| | as well as ro the King, is called Scutage i} 
trom Scutum, 2 ſheild, And he that holds) 
126,129, this 1s obliged at hisown Charges for a&Þ 
(p\Lit,{.2.c,3, n number of daies. to follow his Lord 
(q) Camd. the Warrs againſt the Scors : (p) They wif 
B/H.011; hold by an intire and whole Knight Fer, 
(r)1,Ed.3.c. _ Which lcme determine to be 680, Acresd 
a, 1 Lin nd, ſome cight hundred Acres , ſome fit 
[5] Smiths. Ten pounds Sterling, ſome twenty pounds 
Com. .c,.18, 6) andothers forty pounds, (5)* are bound 
1 2k l 


C .Socage. 


| 0 
3; 

4 
4 | : 
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to ſerve for the ſpace of forty dayes,{t) they (r)Bro.Te- a 

which hold bur by haltes Knights Fee rwen- aures n, 19. TE 

ty daies, and ſo accordingly, (#) (u\Lit.l,2.t1, | 

-* 6. Now that certain difterencys berween 

Lords and Feodaries, as well conecrning 

 Armes as the time of Serving, vx, whether 

from the rime of ſhewing or pertecting,to be- 

gin, might be remoyed, it appears in moſt. 

places, thar it is by ioynt content ot Lords 

and Tenants agreed, that the Tenants (hall | 

y yearly a certain ſumm of Mbney to their 

ords according tu, the value of rhcir Fee, 

E and fo to be freed from perfonall dunics , 
(w) from whence the thing ir lelf ſeems lo 
| changed by degrees, that 1 Ar ſeryice which 

with-our Anceſtors was ſo incertain, 'S 3n 

| moſt Fees art this day reductd to certainty 

and iscalled Scutage certain, (x) that incer- 

tain kinde being in divers Mannors Quite (X)LU2.C.5, 

 extig, now this certain Scurage 15 SoCage. | 

(y) | | (y)Bro.tuz.Te- 

7. There are alſo orthcr recall Services zures 28.29, 

which atiend a Knights Fee, as the ſhadow 

| doth the Body, as " mer e, Fealty, Cuſtody 

of Land and Heircs, Releiic, Marriage, 

| (7) for theſenotime hath hitherro extermi- (,\Byag.l.z.c, 

nated, (a) | 35.Lit.l.2.0.4 
.-$, Homage whicl-the Feodiſts..call allo, (a\Poltd CIOS 

Hominium, (b) is a reall Service, (c) which kit.ang.16. py; 

the Feodary ycilds regularly to his Lord at (þ\ Hottom. 

his firſt inſtitution ; E proſtraring himſc}t diſp. de feed. 3 

on both Knecs at his Feer with his head un- (c)Byyzc. 66, 

covered, io\ning his hands and purung ſpec. Taſ.b.3. 
them berween his Lords,who remains firing, 'r1er.{,3.c,26. 


and progguncing theſe words or to the 74 
' CG 2 C COL, 


(w'1d,tÞ. 


 Teſtiiutes of the 
'/efteR, Hear Sir, I become your man fra 

© + this day forward uf Life and Limbe, andg 
,|carthly worſhip, and ſhall bear you Faikſy 
the Lands I hold of you ( and it it be not tle 
{King that receives the Homage ) ſaving 
\Waies the faith which I owe unto our Sow 
-raigne Lotd the King, ſo God me help,anl 

the Contents of this Booke, which ſaid, th | 


[d] Braf?, 1. 2./ Lord ſhall kifle him. (d) ; 
C.35.2.8.9, |! .g, Kanulpbus de Glanville, denicth, thauf 
Lit. {eft.z.l.1 -/Bithop whois conſecrated, or a Woman mf 
In't. Com.c. 3-:do Homage, (4) Bur Fitzherbert [f } accorÞ 


T7.8.2.87t..,/ ding tothe Ru 


63, 


e in the Regiſter athrusghaſ 
a woman it ſingle may ſwear Homagean 


Le]; 93Pec,9, ; Fealty ro the King, when from him teen 


Inſt,/.1. 


'ceives Livery of her Lands, and our marF| 


]N.R.258 {modern Aurhors hold, that both Clergy ant 


[Women are ſubic& to this Service,alhougt : 
the rermes of expreſſion is a little differen, 
Fora Clergy man for that he hath ſethin-Þf 


| \ſelfa part for the more / "nn ſervice of O«F 


'tſeth theſe words, 1 do Homage to you and | 
ſhall bear your” Faith for the Lands and TeF 
Nements which 1 hokd of you, ſaving alwai F 


| 


;] Int. Com, 3Þe Faith which 1 owe unto the King ou 
os] PS wh Soveraine;[g} and a fingle woman doing He 


I, 


[hb] 14.ib, 


[1] 14.2, 


unage doth not ſay unto her Lord, Ibecome 


Your Woman, for that it is not convenient 
that the ſhould be another mans woman, thet 
_ her Husbands, whom the (hall marry, But 
ſhe ſhall pronounce the ſame words w 

are preſcribed to the Clergy, (h) anda we! 


man whois married ſhall do Homage by ht 
 "Husband, (;) : Ut OY , 
; T9. If ic happen thar atty one hakds _ 


74 
y 


Y 
* 


eesby Knights Service of diverſe Lords, he 
all do Homage to them all, but ſhall uſe 
\eſe words in the end, ſaving the faith which 
owe unto our Soveraine Lord the King, and : 
o my other Lords. (4) [k] id 2b, 
11, Now it is to be underſtood that Ho- 
eis alwaics annexcd to Knights lervice, 
not ſolely ro it, for Tenant in Socage [hprac.l.z,c, 
ay allo do it, (1) 35.0.6. 
| 13, Homage is divided into new, and an- 
ent [ called Aunceſtrell } new is that which 
s performed by him who hatha new Fee,(m) [m]1nſtic Com. 
nctent by him who hath an ancient one, , .g 1: 14. 
d that ancient hath a double effe&, one , T-. 
tthe Lord ſhall ſecure ro his Tenant his © 
ſtare or fee,or(as our Authors ſay)ſhall war- 
antit againſtall men ; The other, that he 
hall ſave him quiet and harmlefle from an 
crvices of another Lord, at leaſt in rcſpe 
Jy ay 2 tro that Fee, gf obs 
13. Feaky which our Authors allo ca ef. 
Fiducia, is a Nall Service [x] due from evc- [0] Br/s.6.'66. 
y Tenant to his Lord at his firſt induRion, 
mhether the Fee be noble 07 ignoble,tor. ſuch = 
s the ode of this contraR, that whoe- [0]SMmith Com. 
7X holds by Fealty , only holds the moſt 1.3.c.8. 
reely ofany, one except the King, [0] forno [pJLit.4-2-C.5. 
ubic I can hold without Fealry, [3 686 an- weſt.S1mbol.l. 
tently he that broke faith withthis Eord did 2 .Sec.3923- 
Ythwith forfeit his Eſtate. [q] — [q]Bradfilis. 
14, Fealty is double, one is generall, con- zr. 3.c.6.4-3- 
rmed by the Oath of every Cubic ro the [r] Le grand 
*premacy, The other ſpeciall; due unto the conſtumer de 
ord of the Foe, (r) the firſt is conſtantly ex- Norman4B.Fle, 
ted at Sheriffs Courts, and view offrank- j.3.c.16. 
G 4 pledge ; 


Wit Taſtitutes of the 

+ Pledge or Court Lects,from all which int 

.. verge or precin@ of the County or Leer 

1 are twelve years old, otherwiſe they have y 
(S)Brae.,l.3.tr. warrant to continue in their Eſtates, (;\ oi 

2.1341, |, our Anceſturs more ancient uſcd not to nf 

q poſe this Oath upon any, under fount 

(r) id.ib,Flet, of hifteen (7) years uf age, the torm ct wha 
1.1.6.27, | Bratlen thus explaines, They hall tye 
| - that thcy will not receive or entertain, pet 
ſons out-lawed, Murdercrs, Robbers, «ff 
Burglarics, Nor that they will conſent off 
connive at them or their Receivers, and tha 


if they ſhall knowany ſuch, they will ati 


them : and that if they ſhall hcar any He 

and Cry, they ſhall immcdiately follow wif 
(u)Brac.cod, heir Family and Servants, («) and riff 
Flet, cod; {: - More breitely, (w) when be faith that te 


(w)c.12. ! ſhall ſwear to bear faith. unto the King, an Y 


thar they ſhall neither be Felons chew 

nor conlent to fclonics, _—_ 
15 The form of fealty ſpeciall is doubk WF 

One which is proper to freemen, the oth 


. 


: £toVillaines, When a freeman ſwears fear 
to his Lord, he laies his right hand up"Bi 


4 the Book and faith as followeth, Know yi Þ| 
'.. this my Lord N, that F. M.. thall be faichivl 
> and true unto you, and faith to you hall 


bear for rhe I. andswhich 1 hold of you att By 


 - Times aſſigned ; So help me God and 

(x) Lit, 1.2.4 - daints. (x) When a Villaine ſwears fealty, 

2 G he hee ſhall holde his righr hand a link 
; higher then the Booke, ſo thar he touch! 
: Not, and ſhall ſay, Know you this n! BY 
| Lord N, that 7. M. ſhall from this day fo- 
id ward de true and faithfull to you, and fail 
[ | | to 
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ro you, ſhall beare for the Land which I hold 
| of you in Villaina Ce, and I ſhall be juſtihed 
| by you in body and goods , io help mc God 
and all Saints, (y) DS ty 
16, Cuſtody -or.. Guard is a reall ſervice (Y) To Po ry 
proper ro a Knights fee , by which rhe Lord *: pec. Inſt. 1. 
| hath theguard and care of the tee, and that 9* | 
| ro his owne ule, withour giving any account | 
during the minority ot the Infant, his Te- 
nant : As alſo the Education and Guard of 
| the Body of the Heir, Nay every one is with 
| usan Infant till 21, yeares of age, ifa Male; 
for our Law preſumes, rthar Knighrs ſervice 
cannot be duely performed ci)1 char age. (x) (z) Forteſe.c. 
But we have ſpoken enough of this alrcady : 44- 
| Only this we thall adde, 7 hat the Lord may, 
the pleaſe, alien this his ritle of Guardian- 
| ſhip as wel as any other thing which he hath; 
whence it is,thatthere is a double Guardian, 
namely, one of Right, as the Lord of the fee : 
Theother in Fair, which is, he ro whom the 
Lord hath aliened the Guard of the Heir and (a) Inſt. com. 
Lands, or of the Heir only.'( a) | C.24e 
17, Relciſe is a recall ſervice or Patrimo- (b) Coo. l. 3. 


| giall (though ſome call ir aprly a fruit or be- caſe Penantess | 


nefciall profic of a ſcrvice) (b) due both to f0.66.4, 
\ Knights \ta5h (c) and Socage, By which (Cc; Brac. l.2.Ce 
the Feodary.,, Tenant by Knights ſervice, 4,Lit{.2. 6. 4+ 
whether male or female, being atfullage ar Pritcc. 66. fol. 
the death of the Anceſtor (viz, the male 27, 16 $.4.Flct 3 
the temale 14. years of age) isobliged ro pay C, 17. 
a certain ſumme of money. Tcnant in S0- (d)Lit 4.2.0.5 
cage paying ſo much for Relcife as he payes 19-H.7. G15 
yearly by way of Rent to his Lor4, Ar what B70. Tenuress 


age ſoeyer hce be at the death of his _ " Flet. 1.3.Ge 
or, 17, 


90 
(e) Dy.Stu.[.1 
e.7.Flet.l.1.c. 
9. 
(t) Flet. [.3.c, 
I7. | 
(g) Litel.!.2.c, 
2 # 1 


_ Inſtitutes of the © 


tor, 8 that without delay,(e) ſo that the fr 


year he payeth his Rent double, one by wy 
of Releit, the other part by way of Remi (f\, 
For the Lord may ummediately diftrain,th 
is, take whateycr he finds upon the Eſtate by | 
way of pledy , untill he ſhall be ſatisfied fa þ 
his Releife (g). So it one hold by fealty, al 
a pound of Pepper, the Heir ſhall pay the fil 
yeare two pounds of Pepper, And the Lay 


'. 15 the ſame, where the Tenant payes for hi 
; Rentyearly a certgin number of Capons of Þ 


, elsof Corn, or the like, Burt if in rcgard Þ % 


Hens, or a pair of Gloves, or ſo many buſt 


+ of the ſeaſon the Tenant cannot pay Releik Þ 
| Preſently, then the Lord vught toexpeRun Þ 
| till a convenient time. As in caſe hee be 


4 


(h) Titi, ib, 


bound to pay a Roſe, or a buſhell of Roſezu 


. the Feaſt of St  Zobx Bapriſt : Here, it he dy:  Þ 
in Winter , thc Heir ought nor to be diſtrey: BY 


ned by the Lord, untill the ſeaſon come that 


Roſesmay be had (þ). This the Feodiſtsde fir 
; Imeto be a Preſent or Gratuity which the 


; new Valſſall beſtows upon his Lord for at 
. miſſion upon the death of another : Or for» [| 


(1) Hotoman, 
werb. feodaly 
ver. Relevinm, 


\ by other cauſe which ſhall occaſion the Eftate 4 
to come unto him, in regaid it is Now taken Þ 


upby a new one (j), : 
18, And it is to be obſcrved, that the | 


bi of the King in Cajite ( that is, in right of hus 
. Crown.) by Knights ſervice, If they are at 


8: 
£ 


8; 
". 
; 
£ 
wh 
C 
k 
& 


full agc ar the death of their Anceſtors, ſhall Þ 
pay their accuſtomed Releife, ix. an Earle 


; 100, Pounds, a Baron an Hundred Mark. 


Y 


The Heir of a Knight for one Knights Fee 
100, 


ers of Earls or Barons, ar others, that hold 
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bo. billings; Bod if there be any who hold 
; a double 


wa $ fee 200, ſhillings, and | 
© according to the rate, (4) which is allo (k) Mag. Che. 
rue in the caſes of ather Lords of Fees, (0 2, Inſltt, com. 

19, The Ancients derived this word Re- a24, Flerd.3. 
cife, « Relevando , becauſe the Inheritance c, ro, 
which lay ill by the death of the Anceſtor, 1 prac. 1. 2.c. 
was railed up into the hands of the Heir : 36, prji4.c.6g. 
nd for thisraiſing up, there ſhould be a cer- | 
ain fine or acknowledgment paid by the Heir, x 
and this they termed Releift. (m) m Brac.ib. 
| 20, Marriage is a rcall ſervice belonging p71, ib. 
0 a Knights tee, by which the Lord of the . 
cc hath a power of beſtowing his Feadary in 
Marriage according to: his pleaſure , or at 
jeaſt of claiming the valuc af the my.» 
f lobe that he be under age at the day of the 
neath of his Anceſtor ; bur of this we have 
poken enough before, Now Marriage is an 
uivocall word, fince it ſignifies allo the fec | | 
it {elfe which is given in Matrymony (n=). 7 Brac. {,2.c, 
_— this ſhall tuſhce of ſervices that arc 34. & 39. 

© 

21, Thar ſervice which s rurall and ig- 
noble, is by us called Socage,fromrhe French 
word ( Soc) which fignifieth a Plough , or 
Soccage, as Sockage : The cauſe of which | 
\ppellation was, that_cheſe kind of Tenants | 
ere by our Predeceſfiors bound to the ſer- 
ice of the Soc or Plough , and came yearly 
aen the Seaſon required , with their Oxen 
Plough and ſow ſome part of their Lords 
and, Bur by procelle of rime it is now be- | 
me ſo, that rheſe kinds of works are in moſt 


aces changed intoa ccrtain Rent, alrhough 
| the 


92 Toſtitutes of the 
f the ancient name of rhe ſervice remains |; 
(o) Lit.l, 2.c, (0) So that This Tenure which at firſt 
5, 1ult. com. c, {lightly eſteemed of, is now accounted muy 
31, "I the bertcr ; for the otiginall labours are&@ 
' _ vertcdintua moderate ſumme of money, 
ly the yalue of the yearly rent is exatedinft 
| H Relcite, and it is obliged ncither to Gua 
'(p) Dyer, ifo!, or Marriage, (p) | 
352.4,18, .” 22, Wherefore Socage which at fiſtmſ 
| ; purely a Villain and Rural ſervice, is nowd 
vided into free and Villain, Free Socapti 
I that which in licu of villain ſervices payeaſf 
(q) Brac. 1. 2, the Lord a certain annua})l rent, (q) Viily 
c.35.n,.1, . Socage 1s double, thar ancient, V\,f 
which there is a certain ſervice performedyþ 
p reaſon of the Fee, for this is even ſtill inuk 
(r\ Lit.l.2:c,5 [] And rhe other which is pure villain 
Ini.com.6,31, 10 which there is obligation ro incertain le 
*,* vices, and undetermined, where one can 
tell over night whar ſervice will be requitt 
next morning , Jjz, where any one byt 
#4  ſonothisfee or perſon is ingaged todo whit 
(s) Brec.l/z c  {oEver is commanded him. ( / )But out 
$.1.3.Uct;N;p 4erns do nor ſubje& thoſe who hold in Vil» 
fol. 49. Brac, 1. wr oe to ſuch uncertain ſervices, Bur callths 
I.c.1 [.2.1.Bri. vil ainage where a villain Tenant accordin : 
c.66.f0,165 þ. 9 the cuſtome of a Mannour or will of t 
_ | Lord, or a Free-man by reaſon of his ft] 
POS ſervice dvties to the Lord of tf 
\* Fee; As to carry Dung our of a Ciry , or uf 
: of the Mannor of the Lord to his LoÞ 
(t) Lit. 1,3. c, 10ds, and the lixe, (4) | 
i11.l't, com.c,  23- Thar Fee therefore which is held b 
34. Bro, 6, 66, ffee Socage , enjyyes the beſt Conditions 
2.9. | Any otheratthis day , being treed from the 
| inculb 


-— 


7 


A 
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ncumbrances of Guard and Marriage , () (u) Smith 
which to Tenants by Knights ſervice ofren Com.!l, 31 Ge: Fo 
alls out moſt heavy, But this at preſent, if 
aken according to the utmoſt laritude of its 
Wgnitication , is underſtood to include all o- 
Wher kinds of Tenures , which ate held by a 
certain Rent, free from Guard and Marri- 
7es [w] as thoſe which -arc held by Franck- 
almaign, [x} or in ancient Demelſne of the ©* 
King { J] by fee-farm, [4] in free Banck [a] ©. 
vr Burgage, (b] my al 
| 24. The ſervice of Franck-almaign , If ak [z] Brit. 16. 
leaſt we may call that a ſervice, which payes a) 14. ib. 
neither fealry nor any terrene duty to the (2]370.fenures 
Donor,is where a fec is given to an Abbor or ** 5. & 77. 
Prior & their Coyent,or to a Dean & Chap- 
er, toa Mr, of an Hoſpital, or any Body or 
Perion Ecclefiaſticall under that capacity or 
notion ; That they ſhould pray for the ſouls 
of the Donor and his Family living or dead. 
Bur this at preſent can be done only by the 
Frabirl power ; for that there is a Srucgar 
Lc] which prohibirs any from granting their - _- 
fec-ſimple ym held of himſelf, Wherefore [c] eſminf, 
whoſoever from that time [ the King excep- 3* 
red] gave an Eſtate in Franck-almaign, did | 
AN vaine adde that word [ phys 494069, 1 ] 
becauſe ir wrou ht nothing, but thar the Do- 
[Nees held the ſame Eſtate of the Superiout 
Lord by the ſame ſervices which the Donor- 
held it, whoſe a@ could prejudice none bur 
\ himſelfe, [d] Bur ir ſeems the Capirall Lord [d]Bro.tenures | 
Wight remit rheſe ſervices , and ſo make it £1 
Frank-almaign, [e] s | © [e] 1d.ib. 71. 


25, The ms. 


[ww] Brit.c.66, 
[x] 1d. ib, 
[y]Id ab. Lit.c, 


94: — Inſtitutes of the 
"The ſervice of ancient Demeſne is th 
|. whichthe Tenants of che ancient Vemeſwli 
if of the King performed, Now ancient Þ+ 
* _meſneis all? that which was immediately hel 
''.- of the King Sr, Edward, or 4i{l:am the Ca 
[f]Term,law, querour. [ f1 For the later tooke an cut 
Ancient Demeſ, lurvey of the whole Kingdome , fothathe 
2 - 34 might know of what Lord evcry rodd «fi 
round within it was holden ; This lurw 
| bo cauſed ro be entred into a-book , whichi 
+ 14 yo remajning in the publique Ex 
2h | - by him ftiled117nchefier Roll , or Doomldy, 
(g]} Camd, Br, [g] Now by ancicnt Demeſne , wee under 
C. 94.Co0,pref, ſtand all thoſe Mannors which were thee 
to bus 3d.hook, aſſigned and aſcribed to rhe King , nameh, 
- 7 , becauſe they were the Kings Demneſnes 
+ ih Ancient : and the ſervice by which theſe Te 
[hJ] F.N,B,fo, nants hold of the King is Socape, [h] bn 
13-D. & 14, Theſe had adouble manner of holding, Y«, 
B.ac, - Afome by Charter, and were called the King 
| | free Tenants ; Others by Scales, which we 
call Copics of Court Rolls : Or by 
ane , andrtheſe were tiled rhe Kings fit 
| Sockmans, {i) Neither of theſe arc Tenan| 
[i] Brac. [.2.c, at the willot the Lord » but by ſervices 
8.7. 4. Fyit.c, due, according ro the Cuſtome of the Man 
66.F.N.B. fol. nox, [k] Many Writers have treated of ts 
14.D.Flet.l, 1, libertics and priviledges which rheſe Tt 
8 nants had, that they might have the great! 


C.C. 
Lk} Kitch,. fol. leiſure to arrend the Kings bufineſe. [7 
+ abiyy 66, 26, The ſervice which is performed al 
UN Bree. jb, F, by Tenants in Fee-farm , is Socage, init} 
 N.BabLit.l3. oaks Fee-farm cannot be where Guard ant 


it hi _ com. £.35, Marriage are reſerved to the Lord by Chat 
[: +<.4.1c.8, ter, [wy] Ahd the ſame is to be underſtood 


Lawes of England. 


| Tenants in Franck Banck. {1} 


by thoſe which inhabite rhe ancient Bur- 
 roughs or Cities { which ſpring frum them ) 
of thiy Kingdome , either to rhe King , or a- 
nothet Lord to whom rhe King hath granted 
it ; And this allo is called Socage, (0s) 
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K. | [n] Brit.tb.Br, 
27. Burgape is a certain Rent payable /.,.;r,6.c.13, 


N.3, 


(o) Littl, 1.2, 


28, Haying paſled ſo curforily over theſe, c. 12. 


| wee are to know , rhar there be many more 

Fee-ſervices behind, which arc partly proper 
to Tenants in Knights ſervice , partly ro So- 
| cape, and ſore common even to both , as 

ſetla ad curiam, ſefta ad molendinum, Herriot, 
Aide, to make the Son a Knight, orto mary 
the Daughter , Quit-Rents , and others, 
| which for rhar they depend upon divers Cu- 
ſomes of ſeyerall places, and upon the le ve- 
$ rall will of Lords, is irapoſſible punRually to 

reckon, {p) 7 LY 

' 29, Sefta ad Curiam is a ſervice which 
| binds the Tenant to frequent the Court 
his Lord: (q) But they are not Feodaries a- 
lone who are obliged to this ; For wee have 
mention made of a four-fold ſuit of Court. 
Oneby Covenant and Oligation, YT. when 


(p) Bro, Tit. 
Tenuwes,n.ſ9. 


of > 53. & 58. 


(q)F. N. B, 
fol. 158. 


another who is not the Lord of my Fee, Co- . 


| yenants with me or my Anceſtors , though 
| Nothis Feodaries , -ro -performe-this ſuite of 
| Court, Another by Cuſtame , where any 
ene and his Anceſtors time our of mind,were 
wont to come- ro the Court of another and 
his Anceſtors, though nor Lord of their Fee, 
The third we may call a Scrvile fuit , which 
the tage. performs to the Lord under the 


- notion of ſervice, The fourth is Royall » ÞY 
| which 


96. 
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which are found to gor twice a year tothe 
Sheriffs Courts, or Leer Courts, that ther 


may hot be ignorant of what is done then 
. for the peace of the Common-wealth, Nov 


our Aut 1ors call it Royall ( though by Col- ; 


(x) Termes 0 f 
the Law, T't, 
ſug. ** 


' 222, 


(t) Lamb, 
&exanoroula, 
Vero, Heript, 


ruption ſome rearm ic real! ) bccauſe te Þ 
maine reaſon of it is, to pertorm Legiancet 
the King , for there all above 12, yearesolÞ 
(r) take the Oath before mentioned, 

30. Sefta-ad molendinum 15 a lervice by 
which the Feodaries,as bound by Cuſtomets 


- carry their Corn to be ground at the Mille 


their Lord, (s) 

Do Hertot , otherwiſe Hayiot , is cot 
pdtinded of the Saxon words (Here & Gea!) 
Here ſignifying an Army , and Geat a Jout- 
ncy:and itwas a Tributc paycdunto the Lord 
when hee went to Warre, (t) Bradton lays 
thar Heriot is alone with Relcife : (n) And 
Britton, (w) Thar ir is the Gift of the Feode 
ry athis Death, given tohis Lord, by whia 


u) L.z.c, 36. he leaves unto him the beſt Beaſt he hath, 


Flet, [.1.c.18. 


Eo w)C, 69. & or. ſome cher thing atcording to Aﬀlign- 


ment. And he ſaith, that rhis doth not touct Þ 
the Lord, nor the Heir or Inheritance , not 
that it is to be likened ro Releif, Bur that it 
rather ſprings from the love and courtche of 
the Tenant, coming either from a Right « 


_ neceſlity of Duty , and that .both from vi 


o 


lains and Free-Tenants, Heriot is atthis day 
a ſervice by which the Tenant is boundto 
leave to his Lord the beſt Beaſt , or fox de- 
feRt of thar, ſome other moveable which het 
bath ar the time of his Death. And this i 
two-fold, namely, ſervile, which Teva in 

| (4 
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ficple payeth, of conſtumary, which is (x)Bro. Tit, 

yed by Tenant for life according to the Heytot. n.5. 
Suſtome, (x) 


Of Uſes and Profits, 
TIT.:&V; 


Fl appears from what hath been ſaid, rhar | 
Services are cither reall or perſonall, (a) (a) EBrac.l.4. 
reall we have alceady ſpoken, perſonall zy,1,c.39. 

e ſuch as are due unto the perlon, (b) and (b) 14. ibid. 

is kind is twofold, one due from the per- 

n of one,tothe perlon of another,of which 

ſowe have made mention before, the other 

hich is due from an eſtate to a perſon, of 

hich ſorr are profits, uſes, Habitation;where- 

re uſes and profits, in reſpe& of- the per- 

dn to. whom they are duc is a Righr'in re- 1 
et of the. thing which is due, a Ser- (c)1d.1.4.trol. 
ice, (c) | OO C37.M.8, 

1, Since there are none in England be- 
des the Soveraigne power, who hath a ple- 
aty and abſolurc dominion over immovea- 
les, itis nor hard to diſcern who they are, 
har are Paſſe{ſors of eſtates, as to the ro- 
fts,the eſtates being not wholly rheirs, which 
Ve (hall tearm g{xfrutuarit ; and who not, 
namely whether all 6 0 by what Title 
{oever rhey hold, or oneiy ſome who hold ( dp eſenbec .ds 


by this or that Tirle, for rhoſe which have d 6.1.34» 
a Fee, have onely a poreer profitable, Cl _ a. 
; | W 


- 
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| Which according to the Feodiſts ceaſerh, Þ 
they violate the faith due totheir Lord, | 
| not by our Law,fave in Cale of Felony; 
| (e) Stanf.plar. now he which hath any ule or profits (off 
_ Coron.(.3.c.30 hath ſome way or other a power alk, 
4 ' Moreover he which hath a Fee-farm, wk 
: fon the :Civill Law of the Romanes called if 
ig TE .. 1 phytenticus, (8) which is one that hathu 
(g)# veRigal ar OE. although he have apr 
"Set, tuity, yer he payes a. ycarly Rent, by uf 
| [L of an acknowledgement of the Scigh 
(hb) 8-jt.c.66, Tie. (þ) Laſtly , he that hath a Freek: 
j - and abuſeth it, is _ to an Adio 
TBE 2 Waſte, (3) which ſhould notbe, wet] 
(1)F n.d.fo.55 fole yt bad abſolute power 
Dr.Stu,l.1.c 23 difpofing of ir ; bur Bratton is very chat 
f e.g Hy _ declating what Ticles our Lawyers inc 
| __ under the notionof uſes and profirs, fa 
Ringuiſhing berween a Free-hold, andut 
| —_ prohrs ; he m_— more dilige 
iRinguiſhing berween Fee, (4) and | 
pd ne636 mu, or n hurkg of the — for if 
| A003, _ Inthole the pofleflor hath a perperuity,init 
= *"  _ _ only an eſtate for life, whence it follows 
- he onely is an uſufruttuary in an Eftatey 
us, who hath Landsor Tenements for Te 
of 'years, or at the will of another, 
whohath Lands by way of pledge or ſecuti 
which we call Morrgage, or by way of b 
cution, 'whom we call (according to the 
verſity ofthe cauſe) Tenant by El-git, 
 nantby Srarwee Staple,or Sratute Merchi 
_ or laſtly, Re who hath rhe Lands of an # 
ws da Guardianſhip, untill he co 
to full ape, 
WHE-< Ds - F-- » | * Nl 


j : 4 Fo ' . - 
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Now an eſtate of profits may be created 
with us 2 cithcr by pit and bequeſt, Or ny (1\t27.com.c.5 
conditional agreement,({)and it appears tizat Fletl 1.c,12 
our anceſtors did lever the p! ofits of a Fc : 
from the. propriety, wnriiil icwas changed ty 
Ad of Parliament,(m)but tholc eftates winch po | 

s he (m\2*7, H.68. 
arc held by Copy ot Court Koil, or by the! 5 og 
Verge, at the wall of the Luid, cannot be Fi Chual, > 
Leated out without the content of the Lord, Caſe yy 
above a yca!, (x) nor can they be begueath- 'n) Pi EA 
dor aliened by any agicement,withous be- W1.-R=T 
Ang firſt ſurrcadred in the hangs. .ot the 
Lord, and from thence rcceived by bim to 
whomthe former Tenant dclircs xoalenatc 

| : o Id c. 15. 
3. It is held alſo amongſt us, that ules ,, p.,. Ty Te- 
| | WW y EY ; Bro:Iu Te 
nd profirs maybe of thoſe things which are ,,,,, 1223: 
extinguiſhed by uſe and dailycbange, ſorbat pj. cape 


Mithaur all doubt one may bequeath- or by 
| agreement create an uſe of Seryants, Mo- q /n/tit:com. 
ney, Oxen, Cowes, Shcep , Corn, or any 55 
uch like things. (p) rF.n:b.2,3:201 

| 4. Now thele kinds of uſes and proficsare | Co./.2:f0.17* 
 dilolyed, eirher by the death of the Viufru- 4, Plow: 419: 
Quary, (q) as Copyholds, or for Treaſon, 420+ 

m which Ea he Delinquent looſerh all his t Flet,ſ:1 i107 14 
' goods, and lifc allo, (+) or by proceile of Maecchar:c:4, 
Une, namely-when the years for which they ” elimi, ,c: 
were madeare expired,by Contolidation, 's) 47: Stats G0: 
When the'UſutruQuary purghaſerk the pro- 1 5:/Ve/'mng2: 
erty, and'laſtlychrough the default.of the £35 :Dyer: fo: 
. alutrucuary,as for waſte,or Jerting his eſtare 30:43:178: 
another, conctaryro Right and Law, (t) * en:b:fo: 55, 


H's | 14 of 


£ 
bay . 
» 
> 
v & 
of 


(a)27 H.8, 
c.lo. Dr..and 
Stu l.,2.c,22, 


Inſtitutes of the 


Of Uſe and Habitation, 
SYiT v. 


LS hath as large an extent with us, af 
Kſufruftus hath with the Civilaſ 

4), bur I do not ſee any cauſe why the fanf 

aw which the Romanes had, beth for wff 
and habiration, may nor rake place! withu| 
there being nothing which I have ever ra 
which might cither hinder the giving alf 
bequeathing of them, or purchaſing then 
agreements : bur yer I find nothing ſpec» 


| ,.  Jy.or nr determined by our hawynfþ 


from whence 


may with confidence aventF 
any thing, 


OR ITY ET Ononnn—y / 


of C uſtomes and Preſc riptions. 


Þ T& I V-1, 


]- hath been ſaid before, how that Titk 

Land Deminion over corporall chings 8 
through a- juſt .aQ, and purchaſe transfet 
red. by Livery : Now we arc to declare ho# 
it may be transferred withour by Cuſtoms, 
namely by a long, continuall, and peac 


| and quier poſle 100,through uſage and _ 


: , 
. 1 


L awes of England. IOI 
nd without Livery, (a) for Preſcription (a) prac {.2. 
th ſometimes the force of Livery. (b) c.z2, 
1. 7uflinian for the moſt part puts a difte- FJe1.{,3.c.15, 
FFence berween Cuſtome and Prelcription , (b)Byzr.c.4. 
Ds that the firſt ſhould be of movcables, the Brac:l:4:tr, 12 
EWatcr of immoveables, ({c) yer they are often (:38x,13 
{cd promiſcuouſly. (d) c Prat« us lexi. 
' 2, Moveables are not alwaycs taken the verb, preſerips 
ame way by Cuſtome, fur ſuch as arc bought d J/ulteius com 
In a publick Fair or Market, although ſton, (up, 7uftim: 1,6, 
are immediately the buyers, the ſale being yd 10, 7 
gall vi, the Toll, it there be any $6 %; 
payed, and a coutraft centred, ſo that the ,, .;, r,,, & 
JOwnet can no way be evicted: but a Horſe F649 to 
Which is ſtoln, is rhus by the Cuſtome made 7, Fi 
ones own, wx, If it beridden in_an open - yrwid, - 
Market or Fair, by the ſpace of a full hour, * ? 1 
Sor otherwiſe ſhall be led there, continually ; 
and openly, that he way be ſhown , and f2 and 3,Pb, 
then the Scller coming to himathar keeps the and Mary 0:7: 
Toll dook, ſhewing the Horſe, and telling his 
own Chriſten name, and ſurname , as alto 
his 20a and place of dwellin proving 
all this by one witneſle, who is well known 
unto him that keeps the Toll, he is to enter 
'Ktinto the Book, (s) 
 - 3: AnyBeaſt or Garrell found ſtraying in 
the fee of another is by the Cuſtome , after 
 publick Proclamation made” in rhe neigh- 
ring markets; due to the Lord of the 
Fee , unleſſe the owner challenge it within a 
year' and a day, (+) fo alſo arc ſuch things : 
which are left and forſaken , which was call h/Brir,Dr,Sn, 
 Waifes, (i) asalſo ſuch as are brought to Land { 2,c,3,0 51: 


from Shipwracks, if they fall nor under i 1d.: 
; H 3 rhe 


g 31 Bliggt-12 
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the notion of wrecks, k)bur all other thing 
.. whether given or feund, or happeniyſi 

' through their over heavinciic do nor tolly BY 
the famerule, much lefle rhings which ae 
(New book of ftoln; [/} yer the Citizens of London arclav Þ 
© Entries, verb, tohave a Priviledge, that whatlocyer an BY 
' Pro. Brac, ; one buyes appertaining to his own Trad, BY 
*(.2.c.5 ,.2, | and bronght bona fide to his thop to eÞ 
Byir, c.27, . bought, it becoincs unmediacely his own Bu 
(m)Dyer [121 witiout all fear of eviftion. (m) BE 
2.16, 4. Preicriptionis s legalldetinition, ole BY 
' mir of rime ordained tor this end, that n 
- | all rranſactions for peace ſake rhere wy i 
© be an opportunity obſeryed, all Pretcript Þ 
 ofiyrending to ' thy thar nothing may & 
.| done in the Common wealth tarcr or loot, BE 
| then ſeems juſt and equalt. Morcoverin tt Þ 
4 mannaging of aftairs, it is tiring chat w HE 
| ſhould have limiirs of time pretixed, bothte Þ 
(m\Prateus us quicken induſtry, and avoid precipit* Þ 
br ſupra, -- tion, [#] ; 
- F. Bur Preſcription differs (rom Cuſtom, 
. that onely coming from poileflion, adding 
| new Righr, and adfpyning a new Title ts 
'the thing acquired, having ſubſtra&ea the & 


:-þ a 


p 


o Come. {.1, ther, whereas Cuſtome doth nothing ſo, . 

 Commien, thatir onely inpartsity own Lawes ro thoſt- Bll | 

. JR.Crll., 15. by whomitto>k ies Originall, and by whoſe BRI 
9.8. vlage and conſenr it receives perfetion.[o] 

EP Dr Stul.t, ' 6, Preſcription alrhough in rhe comm | 

cs. ;Accepration ir be ſuch a portion of time, Wt 

KWchin 194, exceeds the memory of man; [ p] yer hath 

01. x mach of diverfiry amongſt us; but for orders [tt 


Hille we have rhoughrfit to divide it thus,vit 
Into that which works to rhe ſecure aVoLGc 
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IF a lok, and chat which works to the certain, : - 
Fcquiring of a POgecty- q37 Fires 
ST 7. Focthe avoiding of dammage, this is 7 3 H.7.C.1, 
Wccif, where any ſum. of money is adjudged, * 474 3 Ph. & 
Þ che King by any Sratute for an offence, 2147.3. and 
Wcre the offenders may alter twoycars: cJap- © 5-02. | 
Fd, preſcribe ro themſelycs immupirybur in, ? El!R.c.7.14. 

valc where itis due to the King, and ano- © 11.31:c.4. 
her as Informer,then againſt the ſuit of the ($123 Blz3.c.l 
King, afrer rwo years, and againſt the In- (*)8 K.24c. 4. 
ormation of the common perſon after one 5 Ed. 6.6.14. 
car, [q] unleſfie ſuch penall Statute doth (2 8 H.6.c,9. 
oy prefixe-a certain time, and 1 77.8.c.4. 
n this Caſe there is great difference 39 Elt4, c:1 
n Statutes, ſome allowing one year, [y] V 7 H:8:c23 
lome one ycar and & day, [s] ſome two * 23* ER 
years, [} lume three , [4] ſome four, [w] Y 23 H*6,6,15 
lome a moneth, [ x]lome two moneths, y ſome 1 E: 6:6:T> 
ſix dayes, TY and ſome hfteen; [a] beſides, Z 5 EliRcCS\) 
according to the common Law, if a man up- 4nd 15: 
onan indiftment of murdcr be acquitted, KM 211 H,7:07, 
may after a year and a day plead Preſcription 7 H,8:c:77 
againſt any appeal cither of the Wite or b F,v b. fo:25! 
next of Kinne of rhe party flain,( /) 9 Briezc:28, 

3. Things immoveablc, whether corpo- fo:66,b: 
all or incorporall have diycrs Preſcriptions, © new bo:Ent: 
The. moſt uſyall is that which is called the At.in chaplein 
longeſt, and isextended beyond the memory d Eod:11t.un Te- 
of man , for whoſocycr will preferibe, a- Parations. 
$998 another the maintaining of a Chap- © E od:tit: Wua- | 

in, to celebrate Divine Service in any rc jm edits 
Church, (c) or the repairing of a Church, Hoſyitalt. | 
(d) or that being noe 6X the Ele&ion of f Eod.tit, Are 
the Maſter of an Hoſpirall (ec) oran Annut- #wfy tus corps 


ty,. (f) or the Cogniſancegf any Plea in his politique. 
— | H 4 * Court, gn 
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E cod. ſerm, de Courr,ſg)or any ſervice in his fee,(b\he mdf 
| bref. + Prove them tv have been time out of miniÞ 
| h eod.Rejlev.in or he doth nothing, nor do we mean = 
* amerciament, Ttherthen this, when we ſpeak generally e&Y nu 
F.n,b.fo,124: Prepares. (1) : | 


ut thete are Preſcriprions of ſhone 


I Dr .& Stuo} : 9, Bax 
'(,1,c:8. ' , time asof 4> yeats in the way of TithingFM p< 
' ko 3:E.6. live years tor Lands and Tenements inat}& of 
£13, + of g Fine ackrewledged lawfully(!) of thief he 
1 Dr.Stw.l.1i | yeats , in Cale of Lands and TenemenÞ&# be 
F253. gt] 4, held, gotten by forcbile Entry, and heldhB tic 
. Lit.l.3:c,7:1njt Jong in quiet poflefſion,(m) of a year anti wi: 
| com:c:27:Plow day fora villain, to aflent his liberty againtÞ 
357, Dicr fo: Ins Lord, if he have continucd fo long By A 
73:n:33 .; ancient Demeſne, or in any of the Kings GY V 
1m $:H:6:c:9; ties, or Towns, withour being claimed «FF L 
.n Flet:l,z ,c,5 1 moleſted, (n) as alio for rhe Contimation dS m 
'F,nb,fo: 77: . any Deed made by une who is in Priſon, BF p: 
o Ii:l:3:c:4: leflehe who made it do in the interim BY aj 
Brac:l,q,tr,1,c, voke it, (o)ſo alſofor the hindering the E- BY is 


2.n,7,Britzc,qu try of him who having omitted continual FE 
'Plowsf:357, claim in caſe of his being uniuſtly difleiſedd BY 
and 372: new thoſe Lands and Tenctnents if he ſhall  ÞY. 
Terms ver:non: devor tc recoyer them ſo coming by the right Þz 
claim: of Succeſſhonzrothe Heir of the Difleiſor;()) BY 
p Britzc:34 - To.No preſcription of time ſhal prejudice the BY 
Perk: grants,2 9, Supream Power;(q)nor any Lord,but that  Þ 
q 1dzc,34, Bra: way challenge the perquiſie of hisyillain.(r) 
E:2,045,,7, . ,\ 11,” Nor is there a Preſcription in al 
r Brac:th, _ things; as forexample, not in thoſe whid 
8 Lit:lz2,c, 11, are not ſubic ro commerce nor inthoſed (Y ” 
os: .. . Whidrthe Crown is properly ſole Lord(s)no' | 
t 14y/b:Bracyty, Where' rhe uſe is repugnant to reaſon and ji © 
uBracy/:2,c 19 Ecod manner $,(t)nor incaſe where an aliens Þ 
N4,l,c:38,,13 ton cannot be malle without an inſtruncnt,! 
= | "uy 


= wy 


ET tg | oy 


and it is agreed among ft ſome of whar rhings 
a preſcription cannot be, and received ge- 


# * 


nerall with us rhat no preſcriprion. in Lands [w1 Dy.Stu.l. 
makerh a right, (w ) En 1 pl. j 
12, Nor can a preſcription be of thoſe [x7pjer,fq.70. 
pertinencies whoſe principles haye not a qo, 
perpetuall and durable conrinuance, (x) or 
ofthoſe things whereof no one can tell what - ] 1d.fo.71 
Y * pedo yoann ar $ particulerly,whoſe - ſtare - 74 wy" 
c horh, di4 poſleſs.(y) And laſt! a Preſcrip- 7.54 \ 
tion 1s of no alidiry Joalnf a Savin iſtey- 2] 1a 373« 
wards made, (4) | FT 
13, It was much controverted among the 
Ancients, how long after one niight bring his 
Wrirof Right, after the title or Right to 
Landsor Tenements, &c, have laine dor- r.1 Thaleat 
rhant, or his Aſſiſe or Wrir of entry to gain 2 1,zeft,by.t.10, 
policſhon as it were loſt by him to whom it, 2," 
Ones, G = this whole C ——— hs 
is compoſed by the prudence of Parliament, : 
which hath mevided and fitred apt remedics CF pom 
for the difterence in cach caſe, [b] vids Caſe {0s 
| 9s 


Oe OE EIIIY 
end CONTI ICIS 


of Gifts, 


"TIT.911, 


Here are many waies of Acquiſition by | 
the civill Law,viz, By way of Gif, fuc- [aJBract.l.2. 
ceſſion, Teſtament, and others as ſhall ap- £.4.Flet,b 36s, 
pear hereafter, (a) bur in regard, that a, 


mongſt all the other cauſcs, the moſt great» 
He” known 


05 


* 


: [biprac.cod.c. 
$4.2, Brit.c. 
24. 


n.2, Bri, ub. 
'; Fleet 3. 


& 


* d Bratt. [.2.c. 
26, 
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knownand famous is that of Donation or pſt, 
Preys ir doth worthily challenge the fuſ 


placy, tor that by ir,therc is a more great and | 


requent acquiſition then any cther,(b) 
1, Donation is a certain inſtitution whuch 
proceeding out of meer Courtclic and. will 
without aty cacrcive or compullive Lay o 


Rigiu rransfers a thing unto another, And 


it cttetually, otherwiſe rhat Donation or Gi- 
ving were ufeletie, which could be revoked 


and made void. (c) 


z. Our Authors do frequently call aVo- 
nation a Feoftmenr, but the word 1 onation 
hath a greater Jatitude; for that it dath nx 
only comprehend a free alienation of 1mmo- 
veables, but of ſome moycables allo, (a) y 


in Lands, theſe appellations are diſtingwlh 


| c Lit.l. 1, c.6. 


' F pracl.2,c.5. 
Fletd.2.c.y7. 


 g Brac.2f.s, 

3.3. andl.2.c. 
20. Fi 1.3cc. 
| 3.and c.8 


| Þ Dierfo.z3, 


RS 
*z74 


ed thus, A Feoffment is of a Fee fimpleto 
the Donce or Feyffee, and a Donations 
Gift is of an Eſtate taile. (ce) | 
3. Donation inthe largeſt fgniticauon, 
is thus divided, VIR Thar ir 1» cither 4 
mongſt thoſe who are ſtill living, or upon 
occafion of Death, Of which we thall ſpeak 
hereafter, (f) Of gifts ſoruc are ſimple and 
pure. ; as namely, thoſe which proceed, 
na Law or right, either ciyill or natural 


| [c) Braft. ed, (to give)is to render 3 ty that receiv i 


" 
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inforcing, no Reward, Fear, or Force inter- 


vencing, from the meer free bounty of the 
Donor, and where the Donor will nor ina 
ny, caſe that the thing given ſhould reveſt 


to him ; (g) another is from a ſuture Caule, 


namely where boy cauſe is interpoſed fol 


or ſhal] not be,'þ) vu nder 
whic 


which a thing ſhal 
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T bich kinds, fall gifts by reaſon of Marri- ; 
Triage, Dower, (3) of Death, &c, As if one 1 Glan.l.7.c.1s 
TJ gives any thing with ſuch an intention that and c.18. 
F:: hall be the Donees when a ſubſcquent Brad?.f.2.c.7, 

T thiog is performed, And theſe kinde of Gifts Flet.l.3.c.9, 
| rly Donations when they arc k Bra#t.th.Br7, 


Þ are not properiy 
T conditionall, (k). but Donation is ſometimes £.34.F N.B.f. 


Þ with rclatiaa to a cauſc paſt, (1) and ſome- 295 .b. Filet. 
T rime, with relation both to paſt and future 3.c.17., 
$ cauſes, (#) and ſome Donations are free and | Priz.c.35./t. 
T pure, ome under conditions and ſuſpended, c.5.f0.76 
8 (n) ſon.cablokurte and large, ſowe ſtrit and m Plowden fo. 
$ limired to certain Heires, and ſome cxclu- 455 | 

$ ding Succeſſion, o) So allo lome Donations nare.{.2.C.5, 
S are by writing, {ome wirhour,(p) 2.3.Brit.C.35. 
E '4. Wherefore we are to ice who can give F.N.B.f0.209, 
$ and who not, and it is generally to bc un- da. Plow.fe.30. 
$ derſtgod, thar' eycry one, who by Law and 424.32. 
E Right are nor prohibited, may give, (r) now © Brat?.l.2.C. 
all ghole arc prohibited, who have not a ge- 7 Byte. C35. 
E nerall and free adminiſtrarion of whar they PofF.Srxd.1. 
| bave, as Wards who arc under tuition and £.24.4.2.c.6. 
 pupillage , nor being able ro govern them- Lit.l.1.c.23. 
elves, yerthey may receive and render their F ter.l.3.0.3- 
condition better, bur they cannot give either p Dr Stu.l.1.C. 
with or without the authoriry of their Guar- 16 .BrafFl.2.C, 
dians; So neirher one that is deafe and whol- 16. BYit.C.39. 
ly deprived of his hearing, bur ir is otherwiſe Feet l.3.c.9., 
it he can bear, though with much difficulty, * B74: F.eod.n. 
the ſame is alſo to be underſtood of one that is 4.F!C24.3.4-3» 
dumb and cannor {pcak, Yet(according to the | 
| opittion of ſarae)rhey may confenr by ſignes 
& ndsgbur it is generally held that he-who is 

dumb can not make a gift, becauſe he cannor 


conſent to it 3 ſoncgither can a mad man _ 
that 
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b- - that is not Compos mentis, unleſle he injoyuy Þþ 
| 05)1d.cod.Brit, Lucida intervalla,(s) but the Church executes 
£.34. in the ſtead of a Ward, (t) | 
' [f]BratF.cod, 5: He cannot make a gift who isa Cy ſt 
' Brit.c,5 4.Flet, tive ſolong as he isin the cuſtady and unde Þ 
. 0.34.3. the power of his Enemies, becaulc he canna Þ 
: Lu) Braft./.z, poſleſs who is poſleſt by others ; nor make: Þ 
£8 .4.Dr,St, Gift effeually,ſceing he poſlcilerh nothing Þ 
. (,2,C,43. (#) the ſame alſo for To very fame reaſon, Þ 
(w] Braft,l.:, ay be ſaid of a Seryant; for that he poli 
E216, ſer nothing ſo long as himſclf is in the po F 
(bi, yu lefſion of others, (w) yet i ſeemes heny þ 


my py bd 


) tvs bay f, ; 
© _ any ſuch thing, whereof his Lot 
; | LLtwaymey | hath not as 'yer raken polleſſion or Scifu, 
ap gong ; 6, Formerly a Leaper could nor make: 
ae.Orant: ad. Gift, as being pur our of the ſociety of met, 
{Re IN (y) nor hath a Baſtard any Heirs rowhomir 
 (a)prafi.l.z.c, may give effeually under that notion,unks Þf 
'13,.Brit.c,34 tbe thoſe who are lawfully begotten of bi I 
Stanf.Pla.co.l, own Body, (x) 
3.c.32.Flet,/, 7. He that is attainred of Treafon,or cot: 
3.0,7.and [,3, Vited of anyorther capitall oftencc, cannd Þ 
c.1o.Fulbeck, make a piſt after the Felony commirted; it F 
 Seigmaries f, ſo be by Be afterwards iudicially convitan Þ 
26, Perkins condemned byſentence, (a) yet in ſome Þ 
Grants 29. ſes hemay before conviation make a gift! 
(b) Vid. next Charrclls, (b) 5 
'Chapter, ; 8. Nor can anyone piye who hath nd Þ ? 
c Dyer fo.108. Seitin of the thing given > except the King 
#.28.29.35, Only (ec) which according ro the ancients® 
d Eratt.c.5. Tue alſo, notwithſtanding that he have Do 
Spec. Fuft.l.2. minian and receives Seryices.(d) | 
 E.de contrattes 9. Nor are pifts made berween mana 
Flet.l.5.6,15. Witc worthany thing, fora man cannot git 
| Y to 


— a A ow mw 4 wo 


Sm a. > oo a”, 


F 
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to his wife, nor e coaverſo, during coyerture: 

Becauſe ſuch gifts berween ſuch perſons are 

@ prohibired, Bur if chey be made before mar 

Triage, or after Divorce, they arc yalid, pro- 

vided they be not upon the ſcore of {ub- 

ſequent marriage ; yet a man may by his laſt 

Will and Teſtament, give a Fee fimple to 

kis wife, and the reaſon of the difterenee 1S3 

becauſe a will is nor of force betore the death 

ofthe Teſtaror, (e) and then the Husband © Lit.l.2,0.19, 

and wife ceaſe to be ane and the ſame perſon, {tb.Afeſ.p14.60 

(f) N f Bro.deviſe 34 

12, Nor can any man effcQually give | 
that which is wn rat ; (g)nor can = pes g » fon 57 
is beyond Sea according to ſome, (b) make 4. Plowfol. 

Ya giſt, bur others maintain the contraty, , Go pa x 

whichis the better opinion, (3) The wite can- ; ,. wy gi 3h 8 

not make a gift without the usband, nor dridets) wa 

can the Husband without the wife of ſuch 

lands as are the Wives, (4) . | 

11, Moreover the Statutes of this Com- k Brit.C,34. F. 

\mon- Wealth have ſer ſuch bounds to Dona- 7: 9 f.163. 4: 

tions and Gifts that they permit not any man CD. 

ty make gifts to the detrauding of his credi- : 

tors, beyond his limits. (/) | I 13 El3R.C.F. 

T2,There are alſo ſome who cannot make & 27 E136. 4 

Gifts withour the conſent of others,as Arch- | 

| Biſhoppy Bithops, Abbors, and Priers, Can- 

notgive Lands without the conlent of the 

| King, or ſome other of their Lords. Becauſc 

the conſent of all them whom the thing may © graf.d.c.5- 

any way concern is neecliary and requilite, , » Brie.d.c, 

(m) whence ir is that they who bold of the 4, x. 6.fol. 

cannot-make a gift of their Lands,with- 194.& 195. 


out his conſent, (n) nor can the Parſons of 34.35 
» (n) Churches * hs a 


iy 
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| © Churches becauſe they hold nothing butaÞþ 
\ [6]Bradk./.2.c. right of the Church, Wherefore they cs 
T1,Flet..3..4 not make a Gift, alienation, or change, wit 
([p] Brat. (.2. gut the conſent of the Bijthop and Pata 
$.5.3.6,.XC II \eflc it be ſo that the condition of te 
Brit.4.6.34. Chuch he bettered thereby : Yet thtÞf 
[q] Mag.Cb.c. anne ſome who affiim them uncapabt Þ 
36, Fl.l.3.c.5. vt doing that without the atorcla.d covulen, Þ 
1r]7E.1,C.2, {fo | | i 
& 34 E.1.4.4. ' 13, Allare capable of receiving Doni-Þ 
1I8.E.3.5148. pns, unleſs prohibired by any expieh Laff 
Se Fn or cuſtome, nor only fing le pcrionsburera 
| [5] 15.R.2.£.5. many togerher, (p) now thelc are Fen 
#.N.Bfo221. Coverts incapable to receive the Git 
WW \_ their Husbandsor otherwiſe, during cor 
[rj 3543-246. ure, (9) Religious perſons, (r) all Fekis 
5. | ſticks ;3n the name and right of cthcir Chud, Þ 
-LuJBradF./.2.c, {s) Bodies politick,(t) for thoſe lmmoveabs Þ 
$9.6.  whichare without lawjull permifliongi 
[wIBracah, 1, bodies politick, are forfeited fometime'® Þ 
Xx Bratt.l.5. 7. rhe King,and ſomrimes rothe next cheit Lot 
$,6.25,Flet,], (u)ſo nenher em Jewes{w) nor any who Þ 
| 6.6.48. not under the Allegiance ofthe Supremic) Þ 
Der fo. 224.8. (x) but in regard the thing raken, is allo þ 
ug CSR ceived, the acquiſitionis nor to themles þ 
y Perk gents. hyr tothe King as we have ſaid, nor $047 Þ 
$2.P!0w.345, can perſons uncertain, as the Heirs of 
'z Perkab.n. that is living. (y) Or the firſt-born of MP 
$4.Dier fo, one whoarthe time ofthe pitt hath norChi 
*74.7.43- dren;(;\buta poſſeſſion to. #.the remain 
(a)Coo, 4.1, to his Heirs, rhouph uncertain is good, hl - 
Arebors Caſe, he alſo who is who y unfit and unable rots 
ES. fa ecure an office'in any of the Courts of huftc: 
es wn #. 1 uncapable of receiving the laid Office 
% [_ 14, Not 
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4. Now all things whatſoever may be gi- 
= ven, fave thole things which can no way (c) Brac.l 2.4, 
$ be poticlled , thole arc things facred and 5,x.8.13, 14, 
© Relrgitus , or as & were, Sacred ; and thoſe prie ld c 34. 


WS tothe Kings Trealury, which niake the vety (4) Flez. 1b. 


E | Crowne, and belong torhe Publique profit. (c ),.Kutch. ſols 
8 (c) To which «lo lure adde the Walls and 30, b, q 


2 Gates of Cirics : (ſ) Bur ac this day there 

ſcarce ſeems to be any liberty 1ppertaining 

= to the Crowne or P: crogatiy © 16 the Supre-. 

WF macy, which inzy notby Chartcr be granted 'f, Perk.tb. 85, 
ta SubjeR, {e) | 86. 

= 15. lcantiot give the Right which Ibavye (g) Sup. rod. 

3 in athing which is in the poſſeſſion of ane- (3) Dyer, fol, 

| rher ro a ird perfor : Yet lmiay :exaitit, or 30. #- 208, 

8 [a5 we fay ] releaſe it to the Polleſor by my (1) Bro. choſe 

JT wrrting:( { ) Nor can any one give an aCtion in Ation, 4. | 

&# which he hath to an thing, as we have ſaid (k)Perkab.85, 

Y Þefore (g ) except the King, (h)orto che K. 86. 

2 (3) yet one may give atto the party obliged. (1) Dier, fol. 

& (+) Aman cannor give the reverkion of an 259- 3. 18. 

= Office Eo Nomine, nor can any but the King (m) Brac.F.2.c 

= 8've,under the name of the Oiſkce. (1) $.n.8.13.B/it. 

= 216, Now that a Donation may be valid, 4.c.34- 

there are other things required : It ought to (n) Perk. 3b. 

3 be free and nar compulſatot y , nor-extorred 81, 86. Plow, 

IF dy force or feare. (+) There ought allu ro fol.6,7.12,13. 

| becertainty in a Gift, for that there can be (0) g7/ac. tb. 2. 

no Donation of a thing uncertain , unlefe ir 12. * 

may by ſome \kohtants, A reduced ro Certain- (p) 1.16 Dzer, 

t, (x) There ought alſo certain words ro fo.7 1.9" 19,11. 


interyene to a congruous Gift, (#) as to 2 (q) 3146. 4b.M. 
joynt con- 12.DY.Stu.l.2s 


Bargain, (p) and that there be a " 
ſent as well of the Donce as of the wn + q Co3 3+ 
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— And that there may be no Error inthe thing 
AH mh EY hr (1) nor fraud, (s) nor prejudice 102 | 
'$.3.12, Flet,l, third perſon, (t) Yet a falſe or pretended |: 
3.6,7%, Caule adjoynedto a Gift, doth not vitiate 
(s) Id. ib, ipjureir, (s) 
(t) 13, Elx, | 17. And here alſo there ariſcth a dife 
C. 9. rence amongſt Donations, for that ſome may iſ 
(u) Flet, I. 3. be by word , ſome not without Writing « {i 
Cc. 6. Deed [as we commonly ſpeak] (w) all Char 
w Brac, {.2.c, tells for the moſt part , cither recall or pers 
5.3.3. _ nall maybe given by word, (x) unlellethey 
x Per, grants, bt given by a Body pooch z Whoſe Seal 
EY nece{lary in eyery Alienation, ( y) If any ont 
- Y 1d, 604.64. it) Knights icrvice be Guardian of Body and 
| ' Lands, he may grant the Cuſtody ofthe 
Lands or the profics by wgrd only , whd 
|. | ſame affirme alſo as to the body or perſona 
 zZ 14, ib, 6>, tlic Heir, (x) though ir be denycd by othes 
© far this reaſon ; Thar the rransterring oft 
by: Body doth not conſiſt properly in the delirt 
a 1d,ib, ring poſſeſſion, (a) No man can grant Lanb 
which one hath in poſleſſion, to another, & 
| ther for life or fur ever , without a Writing: 
b 1d.cod. 61, bur for yeares he may, (b) Corn whichisb 
1 | __ growing may be granted by a Nude par#tatl 
that by Tenant in Tail, although he dyeb+: 
| fare the Donee hath ſeyered ir from the lan 
e 1d.rod, 57. (7) which notwithſtanding us otherwiſe it 
| | fruits of Trees growing upon the Land, (4) 
d 1d.cod.59. And the reaſon of the liferenceir may be,!z 
Y | becauſe Corncannor grow without the indv 
ſtry of man,bur trees by narure:bur Tenantif 
: Fee-ſimple may give evenſuch Trees by b 
'e Id, e058, word on y,[e] bzcauſe he harh a larger pow! 
| then Tenant in Taile, And laſtly , and 


* 


nd Tenements may be given amongſt thoſe '$ 
who are living by wurd enlyrCgl Burin (f) 1d. cod. | 
iſe of Death , nut without a Willin wri- 6z, 7 
99 @ | | (g) Seetit, of 
18; _vorprall Rights are hardly given wv1Hts, &c. 
ithaut Deeds ( as wee avargerret gy as 
Secarly Rents, (b) Common of Paſture , an (h) Dzer, fol. 
Advowlon, villain in grofie, or the reverſion 139.x.57, Dr, 
ff Lands after the' death of the preſent Sry./ 2.c.16. 
oflefſer ;(3) Of which nature alſoare Tirhes fo/, 80. 
tcording tothe opinion of ſome , | 4] but a (i) Perk.gr.6L 
Reftory. with ic's Tiches may : [/ | cowhich Plow. fol.190. 
nay beadded the Right of Guard and Mar- (k\Perh.jb.62. 
Triage, w | EYES | Plow. 133. 
bo wp Gift bein all chings complear, it (1) Bro leaſe, 
ught to be confirmed by Livery , or ſome- fol.15.29, 
tar [nz] Now how Livery and (m) Dyer, fol. 
tobe, we have ſpoken clfe-where, 370.n.57. 


26, There are three kinds or ſpecics of (n) Brac. 1. 2. 
Vonations in caſe of Death : One EY a ran 

hade mecrly upon the hrs of Death, 18. 1nft.com.c. 
when there 1s ds bs of Death 21.L:t.1.1.c.7. 
high. Another , wheti the party being mo- Fler,/.3.c.3.6 
fed with the imminent feare of preſent g Dier,f.49.& 


death bed_aeog , thar the Gift immediately fg}, g1. 
decomes the Donees, The third, when one 
4m. ' 996 bj rey danger, gives out ſo, 

har the gifeis forrh-with the Donees, bur af- 


his'deceale, (0) (0) Brac. l. 2. 
Foo | c.26, Flet..>. 


EC, oO : 
What 


4 


C. EE 37.. 


thoſe rhing 
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K hat perſons may alienate, 
and what not. 


TIT, V 111. 


| is Chapter is ſo near the other, than 

;& muſt neceſſarily repeare many. ut 

which we pax wi} there. Burche wo 

lienating being more generall they Li 

gas Fry we ſhall ict £ 

have a _ univerſall uſc. 

\ Ir happens lomerirzes that be chaxisOs 

ner of an Eſtate -cannot alicnate it, | 18 

_ Nas cannot pany the ancicnc Mayen 

to the Crown , bur-every Kings® 

iged to revoks the alienations of ef 
or will an Obligation ro,warr A 

okete it were, y ypon_Exch 20K 


| Bo value in Fee, or hs Qu 


| were ranced for thel 
pry of t King , 214 


fs) Flet, [, 1 , Tonie of mth 4]&e. Bur this R 
a eng. we 6 Y 


F Yorne out , cihech 


— Ronious Kings bps 


\much neg] =. "py" our ———— 
"And Cw" King 7ames did worthily! 
dy a wholſome remedy for ſo periciosi 


| -milcheite, 


4,+Nor can a Hifsband ſo alienarte the 
| Ramos or Joynuure of his Wife , but 
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\ be recovered by her or ber Heirs after | 
«cale. [5] [b] Glan. 1. 6. 

—_ Th hole who held of the King in Capite, C 3. Ertt.c.3 4+ 
cither by Knights ſcryice or os canngt F, N. 8, fol. 

withour punuhment Picnoce their Tands 193.4, 
without licenſe + 6.) Yer ſome are of apiuiop [<) 19, fo.t 75. 
for the Buyer ar 4 pro. alicwat. 
r or Feoffor , a 


| | s 5 cannat ONES pas | 
CE Lan ern 
| (. 1s of Grants. TH we 
hang if they bg n pobeig, in caſe hee [f 1 F.N.B. 
be the Kings villain, 4 EC: 
4. There is alſo an old Law latcly revived (8) Perk. ib.3. 
dy ih A@ of K.' Fames , which ro the ſubver- [þ5 14.þ.c.11. 
fion of the Church was almoſt loſt through z,5 Exec. 175. 
negle@,} wherein Arch-Bithops and Biſhops [j1 x, N. B. 
are * «970 alicngic the Fees of their 75, 1, 
Chur (k) Littl, Of. $ 


F. Lefty , ] hoſe who otherwiſe my alie-, T2, 


nare, in ſome caſes cannor , namely Lands f HJ x Je: ef- 
or Tenements to a Body politick, whether | | 
F Eccleſiaſtical or Seculer , (| without ob-= : T7. K.1. i; 
| _y_ the Kings licenſe for alienari! oF j x, 4 
Moremaine. | And gn the other: fide, 
m Tolleyivs which 'were founded by - 
of Pugland, are prohibized to alicnare* 
theit- TT without the Kings Licenſe and | 
Feuni f 4 8 fla 
6. Angon tl cofterary-ir ſometimes hap- 17 i nt. 
_ that he whois not Owner. mul 
3 fot @ Creditor by contra may 2 lie- 
I z giate, 
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nate a pawne , or mortgage , although the | 
thirig be not his: As 1t ar be agreed inthe Þ 
beginning , that ir ſhall be Jawfull for the Þ 
_ Creditor to ſell. the Pawne if the moneyte 
Nor paid, So alſo may - _ Apprentice, 2 
. or any other Servant which a Merchant ap F 
(0) F.N.B fol. ha ro ſell Commodities in his Office ; 
120,H,Bro.t, hop, [o| or any other perſon who hath Þ 
Contraf?, 37: command from the Owner. | p] 7 
go ___ s, And ſometimes it talls out, that he who 
Q) New booke }.ath a full power to alienate a thing, cannat 
Enmeryreſ” 40eir but after a certain forme or manner: 
- 4 * for the King can neither purchaſe nor alie 
6 - mY . nate withour thar ſpecial method of Entring 
. 10, | 7 
(a) Plow.553. wha wecall Record. | q} 
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By what perſon wee may make 
| acquiſition or gains to 
(a)Bracl.t.c, | our \ſelves. 

; 9.7.3.1.2C,1 I, f 

n.12 &c.18.n, | 
6.0 k3 ail. 

2.7.12, Brit c, Ne we are to know by what perſons wee 


TIT, IX, 


35-& 38. Lit, L. V may purchaſe or gaine to our ſelves: 
{.2.c. 11, Dr, Ang know that we may legally by our ſclycs 
Stu./.1.c.8, &+ our Wives, our Servants , 'Malc or Femaks, 
l.2.c.18. by Sons or Daughters, which are under 
(b) Fler./. 3.c, protetion, by Free-men who ſerve us, pro- 
13.&c., 15, & vided their Deed be necellary, and warran- 
L. 4.11.8 c, table and approved. a And alſo by thoſe 
by,  deryants (b ] who are not under our powe!, 

0 bh as 


Lawes of England. 


as well as by rhoſc who are, provided they be 
not under anuthers, yet ſo, as we take no be- 
nefit by chem before ir be determined whole 
they are 3 ſo alſo by a Common Seryanr, 
and. that as well by anothers as ones owne, 
which we do bona fide potictie , and by ſuch a 
one of whom we have an uſe, 
1, And this may be done alſo by Procura- 
tors, Tutors, Keepers,or Guardians,who either 
bargain in our name, or arc in poſſeſſion ; 
 [«}And the ſame is to be underſtood of thoſe (c) Brac .l.2.c. 
who are naturally dcafe and dumb. | q \ 18..6.Flet.l. 
-'3.. The Sans and Daughters allo of Vil- 3.c.4.& c. 15, 
lains, which are under t wer of their (d) 1d. ib. | 
Lord withour manumiſſion. If they make a Pr 
purchaſe without the bounds of the villain- 
age, have no Heir bur their Lord, It ſo be 
that he take pofle lion of ſuch Tenements, : IK 
either in the life of his Villain after his (<) /4c-1-4.47. Þ 
Death, (e) To 3.c,13.,n.1. | 


—_———— 


rs SER 
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Of ordaining laſt Wills ant 
Tejtaments, 


SEE 


Ti third kind of Donations which are Fe | 
y reaſon of Death, are laſt Wills and (a) « nj" | 
Teſtaments. [a] Now a Teſtamenr is rhe de- apa 00g Se Fol 
termination of our Will, concerning that ? /* be 
which one would have done aver-b de- Sos . _ 
ceaſe, [5]. And it is double, J/ix, Proper, or *© ament. 
wn. I. 3 


Im- 


© Dnſlituteraf the 
Improper. That which is properly fo calle 
is. that laſt Decree of @& man , in brbres 
C Brec. Teff.to. names his Exeturor. [e] And hee is in the 
iro of him whorh the Xomans called Here, 
: Is asthe Baſis ofthe Teftament,[4] icpre 


118 


d Swin. par. fo, $1 | 
1.Seft. 3.n, 19, {eting the tate of the Teſtator : Tharwhic 
e Valtcius, in \*:improperly called a Teſtament , is any 6 
com. (up.Unfi;, ter Jafh wil, whether a'Codicel or Donation 
zit. de Teſtam, bY ottafion of Drarh or Lerrer, ([e] And & 

- ord. in [rt u, | ©b&r of theſe may be -rwo-fold , Yr2, either 

'9,15,11. written or Nuncypative ; { f7 but Lands can- 
x Perk.Teſtapy, nat be ng by a Nuncupative will. [g) 

+476. 1], That rigorous way of Sokmhit 
g 32.9.8.7.1, which the Romansuſcd qe Wilk i 
Coo. 1. 3.Pakers lohg ſince abrogated by rhe 


ergfol.53,u.13. Piicſtſuſicient to maintain or prove a Will 
 &/ol. 72.n. 2, {b' Not doth the Cuftorne of England oblige 
| & fob, 143. # loimuch as the Decrecall ; for with us its 
$4, 55. ſufficient to pronounce a will before tw 

C. cum efſes, Free-men , wherher Clergy or Lay : [i] 
I0.extra teſta» Yer our Sages doe , for very good reaſon, 


1 Brac. l. 1.7, gent inthe making.of Wills, [&] 

16.#.2. Glan, 3. Nay ſo irkſome doth thar Curioſity d 

 L7.c.6.Dieryfo, the Ancients ſeem unto us, that we eſteem © 

 $2.9,13, Very probation of a Will equall , which is 

 k Coo.l: 3:caſe cotifonant with thar otiginall ſimplicity of 
Butler & Bak: Zu; Geninum. (1) Nor are there two Witnel- 


ole36: es neceſlari]y required, if therebe vther cir- 
| 1 Swinh: pay; Eumiſtances to ſuppl Um) oy 
| 4cſeftrag; . In the admitting or reicting Wirnel- 
" m_ Brit;asg; fo: ſes, we doe hot tmuEh differ from the Civil 
 7:7:a: * Law, Foras thi Heir there, fo the Executot 


with us eannot by x Wirneſſt, yer a wontan is 
; Senate? ah 


_ , " *s AF as 1 Was — x 
” EP ” Sogn ARG aaa 14455 Vo. Ye hed PRINIE WC; PSs & 
SE SK FS 0 ANA lt Bu Ir he 7 BENE OE A TINT þ 387 NICEST OA TY, on Me ANTE IST 44 
BRIE HEN OH, FERN ESS SNL SHE aa IL BET PWT ATTIC TY Es 
Ins ER Omer 8 AS 3:6) +3 b po — L s fd 2s % © 


anon Lay, 
eaſe,fo. 31.D;- Which counts two Wirnefies before the Pariſh Þ 


mentis. perſwade men not to be too ſecure or negli- 


oe Rn... WP om_—_ 


” FOCI CITSf ES 2 ER IE Oy 
EI AA ere no 


TY Oe RET REY 
EST Chong aan Bent : 


& nc: admincd. [#) Nor'is ie ſo eſſentially ne- n Swin.art 4 
© cellary that Wire ſes ſhould be interrogared Seff, 21, 
E in cheir giving 


oY Wes £2 Fl EF FN AOMITT E Yo © neat ate ha n 
be db PE ani fory OTE A Oo 
. 1 FOES» = 5 * "RR 028 LIL TY a, 


YO = BR M - 


teſtimony , unlefle rhey be 
of being removed by ©- 
O Id, part, [, 


Rn + | 2 . 
ough Us take their force from $54, 10. 


ther exce 
4s Alt 


E the Will of rhe Teſtator chicfly ; [p} Yer an þ perh, 555, 

$ Executor cannot have his Aftion againſt the pjy,4arz,413,) 

 -Dcbtors of the Teſtaror before hee hath cn- q Perk.q82, 
tred the Will 6c procured an Authority ,g4, 486,Bre. 


for ir from an Eccleſiaſtical Judg, [9] And F xecut. 49,19, 
alhough-ſome will notgrancthis ro be of an- x3,, 


7 cient cuſtome, { #} yer the contrary is moſt ; ' z,,, Teham, 
= evident, | s] wn 


| mn fine, 
$, Burt when an Execurorcomes to a Judg f Glan.l,7,0,7 


| * publiſh a Will, hc ſhall upon Oath aflerr, zyac, z,2,c,26. 


That hee doth beleive that Teſtament which n,2, Plo. 280. 


J he exhibites ro be the rue and laſt Will 6f Flet 4, 2; 6,57. 


the Parry deceaſed , and that ar arime limi- 
red by the Judge { unlefſe hee be thon prepa- 
red } hee will make: and render a true and 
faithfull Inventory of .all and ſingular the 
Goods which the Teftator had art his Death : 
And thar he will pay Debrs and Legacies, 
and render a juſt accompr of the execution 
& his E xecutor-ſhip', whenſocver hee ſhall = 
by:the Judge be tcquired thereunto : [t] © 1: ow 
andthis finithed, he becomes the ſame perſon 4* teſtar. C[take 
with 'the Teſtaror-fu}- Nor doth he only 907 memor- 
challenge all things which were the Teſta- % 9- £3: FOND 
ters, bur renders himſelfe alſo lyable to his | 
Debes according to the value of the Eſtare 
received, { w | Ow 13aB. vec 
6, If there be many Executors named, 35-Dier, fot. 


- 


they may all if they plcaſe undertake the 187.76. 


4 Office 
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_ Inſtitutes of the 


_*Oſkce but if one onely be willing , he wy [Y 
doe it, [x | oy _ | 
7. Butif any one dyeth , having made; (* 
; Will, and yer not named any Exccutor , « {i 
 otherwile altogether inteſtate, rhe : 
| carc belongs tothe Eccleſiaſtical Judge; BY 
* that he is hable to all che Debrs of the L 
(99 phas nu ae value of the Gol 
E.L, St, "wil extend, {yp}. and is obliged to commit ; 3 
L Se. e7.21;H. the Adininifiracion of the Golds ro the Wh 2 
'B.c:3.Brac./.2.; dow, or next of Kinne , or ar leaft ro ſuch BY 
£.26.n.2.Gl{an, Party as will undertake it , and pa in goo! FE 
I.7.6.6. Dyer, #, keurity both to Adminiſter fair fully, ad Þ 
232, #, 5, &.*0 preſerve the Ordinary harmeleſle, [1] 
171.3. 26, F.;And here ally hee istomake Oath | asfart 
 _ N.B.fol. 120,35 he khowcs or beleives' | thatrhe Party & 
D. - _ .cealeddyed, exhibiring a Will, in whid 
_ 31.E, 3, c. "there is not any Ex:cutor named , or whok 
in. _ Executor named tefuſeth ro undertake the 
Office; Or [ if the caſe require ir | chat he 
dycd wholly inteſtare : And further, that be 
Mill make and exhibirte a juſt and fatihful 


fapemeary : Thar hee wil according rothe 
c 


yalue of the Goods he ſhall receive , paythe 

Pebrs of the party dead:: And the portios | 
alſo ifrhere ſhall be any over- plus Fahy 
ed by the Judg tothe Children of the Party 
deceaſed [if he have anyleft or to the refidue 
of his Kindred, And laſtly, that he will rev- 
cr a juſt account of his Office when the 
fodge hall require'it : which being finiſhed, 

Wi. obligerh himſelte with good {ccurity t03 | 

| a Dyeryfc.294. due Adminiſtration of the Goods , and isat 

} 2.7. jo.339, Kngth made Adminiſtrator, | « ' when hee 
8.46, receives letters of Adminiſtration under the 
| J | Authenrti cv 


Lowes of England. 


2 Authentick Scale of the Ordinary. 
= $8, Buthere it is queſtioned what is to be 

E Jdonein caſe no-one will be Exccutor or Ad- 

'F miniſtrator ? Andin this caſe the Judg ought 
F to ſequeſter the Goods of the decealcd : and 

7 calling the Creditots rogether by his com- 

# mand, give themfarisfattion as the Lay pre» | 
# ſcribes, , b] -_ [bJPek. 483. 
# 9. But who is competent Judge in this p79, Tefta, 20, 
© cale ? truly the Biſhop of the Dioceſle where & x xecut. 92, 
'$ the Party dyed js Regularly, Yer thereare o- &119.Fle..2. 
& thers, as well Lay, as Clergy-men, who have (62, Dyer, fol. 
ad Hager jr of this priviledge or liberty 232.y.5.& fol. 
J ([ as we call it ] or elſe agrant of it be by an- 256.,.8.& fol. 

cient Charter, { c\ 1 ſay regularly, becauſe 160.2.42.Ple, 
F it is true, in caſe the Party deccaſed have not {4.2 57. | 
an Eſtare,or Goods in ſundry Diocefles; | d |} [(c]Pah, 486; 
forifſo, then the probation and publication Dy.Stu.1. 2.c. 
delongs to the. Arch-Biſhop of Canterbury or 28, Swin. de 
Yorke \ it it be in the Province of Yorke | by teft.part 6.Sec, 
Prerogatiye, £7 4 J: B64 : 
Io, When we aftrm the Biſhopof the Di- q Swix. ib. 

oceſſe competent Jvdge , we intend the ſame © Lym.provin. 
= allo of his Oſhcialls, whether he be Vicar ge- Sratut.ge teftas 
$ nerall, or Gommiliary, [ f | or. Arch-Dea- Perb.,q89. 

5 <0, who by preſcr: prion or compoſition f Bro, Teſtlame 


$ climsthigpower, (eg) Iz 
FORD hos: edt g 1d, ib.25. 
| Perk.4932493 
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Of the Military Teſtament. 
T 1.3.3 


j; | CR Law doth not permit any priviledg: 

* | o that Teftamentum Militare , which ts 
a Swin.pert 1, Pagan Law denyeth to laſt Wills: tar 
Se, 19,8 pay: that all thoſe Romany ſubrilties are d! 
42S 17, 18, into the ancient Law of Nations. 


CO EE I CI" Ml. 
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hen tar — —— 


Who they are that may make 
a Will. 


71%. 3&3 


'Ome there are who by our Law are #> 
ſolurely prohibired to make a Will, and 
lome who are prohibired as to cerrain thing 


nly, 
1. An Infant is abſolurely forbidden, bv: IF 
in this caſe Infant is taken doubly, vi\* - 
IE: male under fourtcen, and a female unde! 
he Tm.» art 2. twelve  frhs of age, Otherwiſe under wet 
Sett. 2, Perk, ty one for both ſexes; thoſe of rhe forme! 
ah rank cannot make a will at all, (a) theſc®! 
D 34.H.8.c.5, the later may of Chatrells bur not of Land 
Þ i9Y Stu, lit. S _ (b) _ any particuler cuſtome of 
$i %y IUCuicr place 1 4 
« Perk. __, > part place permits it, [c] mM 


A gn 
2 YN 
ESE, : 


Lawes of England. 123 
* 3, An Idiot, [&] vi, Such a one who(d) 34.H,8.c. 
} cantQor ets zexlonadi _— » wy Or- F ? . 
* dinary andealic: ion; [e a Servant (c)Swin,patt, = 
; —- ſame reaſon by Eh ag? erg og 
{co give, whilſt Living, can diſpoſe of (f ) Sup.tlzle 
E ſeiled on by his Lord,{p] or claimed by word (g) Perk.2g. ) 
| :nly,(#] unleſs in caſe that he beExecutor to Dr, aud Stw.l. 
angcher, in which caſe, he may conſtKute a- 2.0.43, , 
nother his Eexcuror, even againſt the will (h)Bre.V3Uria. 
| of his Lord,for that the goods which are con» 50 ns 
| ringent x0 this Office, are noc his to his own (i) 14.68, | 
| uſe bar to anothers, [7]ſo allo a Captive, be=- 73. 
| cauſe himſelf pollcfiech nothing, but is in the (kBrac,/,2,c, 
| poſieſſion of anorher, [4] which is true like- 16.2.5, 
| wiſe in thoſe whom we called Out-hawed.(7} (14.1.3. tr. 
{ 23, Moreoverhe that is guilty of Treafon, c.13.Dr.and | 
| hath Hor a power to make a will: Becauſe Stu./.1.c.6. 
| he be afterwards convie of that Crime, he and [:2.c.9. 
{ fatfeits whar eyer he poticficed ar the time of (M) 5.F.6.c,". 
| the Treaſon committed, to the King and 11.Swn,par.2g 
| the Exchequer , {v] nor he rhat 1s guilty of SeF.12. , . 
| Felony x but here we muſt diſtinguith, for if 1.R.3.c.3, 
| luchaone dye before conviftion, he may by 
his Will bequeach both his Lands and 
| Chartells, oc-if he be obſtinare before the 
| Tridunali,and refuſe topur himſelf upon the 
Triall of God and his Coutitry, according 
to the Cuſtome of the Common-wealth, or 
{ ſhall and muce, for in this cafe if he dy in- 
teſtate he reſervs hisLands intire ro his next 
| Heir or if reſtate he may diſpoſe of them 
| © whom he 'pleaſc, and forfeirs his Char- 
| tells only ; Moreover, if he be Convit he 
| boaleth his Lands fromthe time of the fa&t 
; commirted 3 


2 © Ws Inſtitutes of the 
| ' _ commirted; bur his Chartclls only frm, if, 


| . * time of his Convigion, ſo that betore Cw 
(n) Swin, par. vidtion he may give them or alienate thenx 
2.5.17 Bro, Pleaſure, (a) 
' Forfururess., * He that murders himſelf, is by us tex. 
- 28.65.89, med Felode ſe, and harh no other Succelly, | 
' 103.173, asto his Charrtells, but rhe Exchequer,(s) 
17. _ is much doubred at this day whethe: 
To) praft.l.3. forfeits his Lands or not, (p) but thathy 
' #7:2.0.31, Chactells come into the Exchequer is outd 
. [p]Stangpl.cor. queſtion, C1 FE 
L:1..3. s. An ererick by our ancient Lay 
 q See tit, Mur. could nor make a will, (r) but that Lay 
.T 2.H.5.c.79, 2 abrogarcd, (s) ſo that here we have Iv 
$1.,E,6,c.12. rhing certain but what we receive trom 
HEWTLARS Canon Law, | 
u Swin,par.2, © A notorious Uſurer, if he exaR abore 
Tas; pound Per cent. per an. is liable to alltte 
w34.H.8.c.5. puniſhments which the Canon Lay inli, 
x'Swin.par,2, (7)and therfore ſeems incapable of making 
$.9:Bratt.!.2, Will-(») | 
C.26.x.1,Cov. ,. Fl 'Feme Covert is abſolutely prokibitedto 
Ornels caſe.5't diſpoſe of Lands of Inheritance by her lf 
y Bro. Teſta. 9. wil F (w) or of Goods or Chartells, without: 
x1.13. and. the licenſe of hcr Husband, (x) unlefle the 
"ow 193, RS E xecutrix of a former Husband ot 
175.178. any other perion: before ſhe entermarried 
Glan.l.7.c.5, -2pay this Husband, or hath any icle gow | 
Perk 502. umm of Money as yet unpaid, for in thele 
| caſes ſhe may diſpoſe of the Goods by vi 
Ee which hc hach by reaſon of that Office, off 
b Try ot AQtion : and conſtiture cirher 
b uband or any one elſc, her Execcuto!,' )) 
ut 1t we belceve Rratton, it was an opinion 
that a V Vite might make a will, and dilpo 
0 


{i 


| the Kirg and his Predecetors, cannot a-'axd Execut. 
lienate any-part of their Demeſnes, as ro the 108, Swin.p. 
| Remainder,wirhour the Atlent and confirma- 2, Sef?, 28, 
ton of the King-(e) 
' Any Society is prohibited to make a,will of a- [f] Dr.aud 
Ny ofthole Goods which they held in com- $14.1.2.c.39. 
| mon with the Chaptcr and Society, (f) 


_ oy oro "_ —_ 


Echerreaſonable part, which ſhe ſhould have 


ad, if ſhe had ſuryived her Husband, and 
ſpecially of ſuch things as were permitted 

iven her for Ornament, which they cal- | 
ed her own, as Robes and Jewells, x ) bur [z}/.2.c.26. 


Ethis Law was cither cuſtomary in ſome par- x.1. F.N.B.fo] 


riculer place, or clſc ir is long fince vani- 122. Flet, b,2, 
ſhed: : Ps C57. 

| $ Laſtly, they which enter into Religion 

cannot make a will, for to . thole Goods 

which they diſpoſe not of before entrance, 

their next of Kin ſucceeds,as if they had dicd 


inteſtare, (a) but ivis otherwiſe of Eccleſia- [a}Bro.Teftam. 
Ae rs, whoſe Goods are by the cu- 9. 


toll yo reputed lay z whether they 

' be acquire from 6 Church or otherwiſe, [b] Dr.and. 
(6) loalſo is Corn growing upon glebe Land $4 /.1.c.39, 
| andnot yet 


athered, (c) | _» [c]:8.H.8,c 
9. The King ;however in a capacity to xx, 


| make a will, cannot by his Teſtament dilpole 
| of: his Kingdome or the Goods of his King- 
' dome, viz, his Crown or Regalia to another, 


(d) . « 5 
- to, A Biſhop or Abbot, in regard their [d] Fit, 4- 


Baronies were of the Almes and Charity of bridg.deviſe 5+ 


ww,» 


[e] Glanl.7. 
£.1I, 


> a 


Py Dean, or Maſter of 


Brafi.l.2.C. 
I'4. Perk .469, 
497:499, 

of 


Inſtitutes of the 


of the Diſ-inheriting of 
_ Children, 


TIT. X111. 


FYUr Law remits char poſitive diſ-inhey 

of Children , to which the Rin 
Laws obliged their Cirizens, to the aftrfin 
of Parents,which it pretumcs,nature ohm 


_— {o firmely in the minds ofal, i 
it is not poſſible ro be rooted our bur by 

c_ debeauchery of _ VVhers 

every one hath a free power of dilpoling 

_ ofhis angry whether moycables or immore 

ables: And thoſe whether purchaſedor&: 

cending from Anceſtors ccrtaine , unlt 

it be of Fee-Taile ; for that cannor be w 

p '- ps pn where the Entaile is cut of by 

(a) 4. ec, and recovery, (a 
4H 422 1. Yer the ancient VVtirers of our La 
CE. Plow! q5.6, doe ſcarec hold- it lawfull for a man tobe 
&c, &C90,1,z. quearh by his VVill an Inherirance receirt( 
eaſt of Fraes. from his Anceſtors to any one bur the nex 
7 * > Heir, under which notion they-will lay tt 
4 2 burthen of the Fathers debrs upon the Het, 
(b) Gan. 1! 6. (b) Bur our later times have providedi 
c.17.6 18. & ſufficient remedy for this : (e) And therefot 
t.7.e.1. Brac.l. the Heiris not ar this day lyable ro thede 
3.6.36.w. x, & of his Anceſtor, unleſſe he be' ſpecially met 
Bre.c,34. tioned in the Inſtrument of Contra@, and 
(©) 38. H, 8, haye an Eſtare ſufficient diſcending, | 
mT” 2, Braiton | 


Ef 


We Lawerof England and; 


2. Bratton (d) makes this diſtribution of (4):L.2.. 26). 


Charrells , YiI, That Debts bcing patd, x.1.Glas, . 7. 
| the overplus ſhould be divided into three c.8.Plow, - 


| parts, whereof one to be left ro. the Chil- 418, 
} nd; che other to tothe Wife, and the third 
| arthe willand pleaſure of the Teſtator, And 
| ifthere be no Children , then one halfe ro 
| the liberty of the 'Tcſtator, and the other ro 
| the Wife: And if there be no Wife , then 
ene moity to the: Children , and the other as 

the Teſtaror ſhall pleaſe, 2 þ 

- But this rather 4eems ro be Counſell then 
Law z for a little after in the ſame place hee 
ſaith, Ther neither the Wife nor Children 
- ought r0 take more of the Goods of the Fa- 
ther or Husband deceaſed, then whar is par- 
ticularly bequeathed unto them, except ir be 
upon ſome | 

y 


on.jome ipeciall grace, as having merited 
extraerdinarily ot him in his life rime, And 
be gives this xcaſon, namely, becauſe there 
would ſcarce be found any,one who would 
endeavourto lay up mucic,. if hee thould be 
compellet gr his death to leave it to allite» 
' Iattordebauched children, or vo an il] wife, 
| And therefore it is very neceflary , that in 
this they ſhould have a free power; forby 
this they prevenr vice , and cncourege ver- 
We, and give occaſion both to VVite and 
| Children of well doing which could nor be, 
if they knew undoubtedly, that they ſhould 
havea ccrmin portion whether the Teſtaror 
mull or not, 
of 
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CU — 


Of the inſtituting of Heires, 
TIT. XIV. 


He Civyillians and wee have a different 
accepration of the word Heire ; for they 
; call him an Heir whom the Teſtator nomi- 
(a) Inſt.de Te- nates in his VVill ; (a) And we him, who is 
ſam ordinand. next of Kin to the party deceaſed, ro whom 
7H _ a Feedoth of right belong,after rhe death of 
'(b) Glan.l.7 c, the Anceſtor, (b) So thatwe affirm itis not 
I, Brac:{. 2.c. man, but God , who makes Heirs; (c) And 
33-8.3-Brit.c, that Heres comes from Hereditate, where luc- 
118, 119. Cceffion.is byright of Blogd, (d) Nor do we 
(c) Glan. & callallthe Eſtate of the party deceaſed, his 
Brit. th. Inheritance,butonly his Fee, or ar leſtthole 
(4) Brie, ib, Lands & tenements, with all things corpora! 
; - and incorporall, which rhe Party deceaſed, 
(e) lidem ib, held by a perperuall Right. (e) V Vherefore 
# x was necefſicy which in ſome ſort conſtitu- 
ted an Heir : who, as he was wont to ſuccee 
his Anceſtor in the premiſes,even againſt his 
? will, ſo was he obliged to his Pee if 
Þ he had Afſets ſufficient, and rhe Chartels Fu 
(f) Glen. L. 7. nor ſufhce, ( f) as we have in part declared 
© Brac, [.2, before. £b 
| $6:526,0.1, 1, VVherefore an Heir with us doth not 
If | ſucceed rothe uniyerſall Righr of the Panty 
| ._  - © deceaſed, butto the Fce aff nedonly ; for 
z + as to the dif] fing-of s, men noml- 
i. — — emu xecutors according ro thei 
pleaſure, 


' 
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mony, ſupply the place of an Heire, and re- 


129 
pleaſure (g) who as corhar parr of the Patri- a Glan.l, 7. 


rac. uh. 


preſent the perſon of the Teſtator, if at leaſt Dy. Stu;l: 2: 
S chey acceptrhe Office, (hb) ſo rhat they may c: 10: 
$ convert all thoſe goods which are not bequea- h Byo: E xecu- 
thedto their own ule, (z) and rake cyen the tors, 5:21,22: 
cloathes of the widow, if they are more 57:77:84:122; 


rich and ſumpruous then the condition of the i Plow: 943: =; 


.6 


f Husband would bear, (4) k Byo, iþ; 19: 


An Exccutor may 


x 


alſo be ordained cither 1 14d. ib:9:& 
 adſololurely >r upon CKidition, (1) and ci- adminiſtrat: 1: 


| ther from a cerrain time,” or after a certain & 45: 
rime,' (pp) and either univerſally , or parti- m Bro: Exec: 


| cularly, (#) and in the firſt degree, or by 155: 


Subſtitution, (o)and either one or more.(p); n: 1d: ib:2,and 


| 3, And thoſe may be Execurors, whom r55:L:Dier fo: 
the Teſtator ſhall conſticure, wherher they 3,4,":7,8: 

be ſtrangers or Parents, of Kinne, or not © 1d: ibid: 

of Kinne, (q) and nor onely thoſe who are p 1d:ibid:13:24 

| free, but Servants alſo, and thoſe whether 38:117: 

| our own or cf others; (r) nor only Lay- q Brac:l:2: 

men, buteven of the ans. . 40 and Re- c: 26:n:2: 

e 


| Lgious, (s): if they have r 


permiſſion of t Latzl:2:c: It: 


their Superiors, {t) ſoalſo may women, («) Bro:villains 68 
and Infants, (w) fy in hae, all who'are s Bro: ub: 68:77 


not expreſſely forbidden by the Law. (xz) - t FitLabrid- 


' 4. Not that any vne is againſt his will £xecut,47: 


| forced upon this office, bur that herhat will u Bro, Execs: 


mayrefuſe, and he who hath once refuſed, throughout 
may notwithſtanding afterwards undertake w 14:16:15: 
wn, (x) though according tothe opinion of x Glan:l:7, 
ome, he cannot during the life of his Co- 6, 6, 4, . 
Executor, (a) but being once undertaken z8ro:i6:38.117 
| itcannor be laid down again, and the un- Perk:4:85. - 


under $342. 


derraking of it ſeems _ be, when he doth a Dzergfo. 160: 


f C 
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þ +. ,* ander” ther _— — with any oi 
q 66 the Goods of the Tcſtator, ( 
po : rwy If an Execuror dic before the Wit proved, 
H7- - then Adminiſtration of the Goods thall 
ranted by the ordinary to the widow,or nen 
| LanGrance the Teſtator, who ſhall be 
 liged to diſpoſe of the goods of the Teſs W 
. tor, according to the Will, unlefie the Re 
mainder of the Goods after the payment 
: of Debts and Legacies were bequeathed un- 
tohim; for in this Caſe, the-Erocaons 


1 _-_ _thar Executor may juſtly challenge Adm 
(c) 1d,fo.172 niftration. which the Will annexed, (c) 
».v. | 


—_— 


Of the ordinary Subſtitution. 
T1T,.X'V. 


_ CUdſtitution is of no ſmall uſe with w, 
though we do for -the moſt part in this 
follow the Preceprs and Rules of the Civil 
Law, oof we cannax ſo freely diſpole of choſe I 
fees which we hold by'Knighrs Service by out 
be Teflamenrs, butthat we are obliged to leave 
a)32.H.8.c.x, * *hird part tothe heir(a)burfor thoſe which 
Glan.l,7.c.37 © hold in Soccage nor-inrailed, (þ) or tie 
'(b) Brae.l.z: vn 2 - hog Cuſtome, (c) we may be 
£30, | uear them to whom we will, wherher 102 BB 
c.Glanih, Ninſman or firanger, (d) provided we bok 
A4)32 H.8.c.1, 22 ®ther Lands in Capite by Knights Si 
«70. | »*** vice ;'andin cach of theſe. Caſes we 17 
make'Subſtirutiony either vulgariter(3s gots 
, id rc 
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of Pupillariter. Now this Subſti- | 


hingelſe, then the adding ot a. 


Teſtator,- or remain, or otherwiſe revert ro 
us. and: our Heirs; | 

K- 4. Yeris not this Subſtirution the ſame 

with that of the Roemanes, becauſe rhar had 

this . Condition annexed, vix, 1 ordaig 4. 

mine'Heir, and if he will: not be Heir, then 
ghar B. ſhall'bsmy Heir, (e) now (e) 1n{it,cod. 
+ 5 was not-bound,burt is rather my 

impoſed contrary to the Legator, as namely 

tim Live and Ky ac a Fee to 4 

andifhe accept ir, then 1 will that ſuch or 

luch ſhall be his Heir or Succeflor, (f) (Nweſimin/t.2 
3, In like manner if we bequeath any c.1,Dr,Stud.7, 
\Uung conditionally ro any une , we make (24, 

Subſtitution ro another, in Caſe the condi- 

110n be nor performed ; for wh ag I give 

2 Hundred pounds to A. when he all marry 

a Wife; or if he ſhall nor ger a ſen of my 

Daughter lawfully, then I give the ſaid hun- 

ded pounds ro. B, 


» 
_— at 


| © Of Pupillary Subſtitution. 


EET. Sh 


J]N wr Sabſtirurion we do not fo __ 
Lrepard the pawer of our Countrey, as me 
I bad mY K 3 £2 "Liberty 
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may make a Subſticution Pupillary, enhe 
to his own chidren or to ſtrangers, Legates 


who are under agc: As I g-ve to A. (a 


own child or anothers) a hundred 
when he ſhall come to <> and if he ſhalldt 
before then, I bequeath the ſame one hur- 
dred pounds toB, Bur in regard char Cal 
of Wills, are for the moſt part rricdin the 
 Eeccleſfiaſticall Courts, aud by the Rules 
| | the Civill and Pontifciall Law : (a)thers 
a Bral.2.c.26 fore our Law, hath as it were, paſt by 
{| 3, for the moſt part, this and other. thi 
EE | of the ſame nature, and leaverh themto 
derermined by the Civyill and Pontifcial 


Law. 


# fo: to" A wv" * + 4 —— (ca 


How Wills” are invalidated, 
z 6:,- T1T- V1, 


{ _ WE" cannot be juſtly made av inulid, 
\a Perk.476. by thoſe who are not permirrted t0 
 479.480.Fulb, make Wills; thoſewho arc, we have me! 


 paral Dewiſes tioned before, they may allo be nulled by? 


* f0.47. later Will, (a) or invalidated by Treaſon, 


| bStan.pl.corp. &c. as where one is condenaned tor Trealo" I 


4.3 6.20, and or Felony after /his Will made;(b) orif Wt 
.C.33. Teſtator revoke his Will, or be eprived ot 
.©,Bro,R.xec, the Executor whom he named. (c) 
throughout, - 1. Suppoſe A, make two Wills, oncin tt 
+ fixth, the other in the cighth year of gh 
| - a 


liberty of tl e” Teſtator, ſo that a Lin | 


| TIS tw, oe We 7%, oh 


| Lawes of England, 
WJ at lengrb he is fick and ſpeechleſle: p, his 
familiar friend comes unto him, giveth him 
$ inro his hands both rhe Wills, and defircs 
him to return that which he would have 
8 ſtand for his Will : 4, returns rhat which 
was made the fixth yeare, in this *Caſe, 
thatwill whichhe returned ſhall be cſteem- 
ed the later, [g] 
| 2, And ir happens ſometimes, thar a mans 
will, which according to the Civill Law is 
| ambulatory, or altcrable, uncill Death,can- 
| not be altered, in regard of prejudicing a» 
nather Contra, upon which. account the 
will, was made; for Example, 4. is ſciſed 
| of Lands in Fec, which he alienates to B. 
| upon condition that they ſhall be his for life, 
| to the uſe of the ſaid 4. the Remainder 
| to C, and his Heires for ever, and up 
| this, A, makes his laſt will , after having 
{ giventhe poſleſſion ro B. This will (quatenus 
tothe alienation) cannot be nulled þ 


whom the Remainder is transferred; fo 


to. 
that hey may immediatcly ell them if he 


phaſe, [2] 


— — 


— ——_—_ . 
WV Ld. Mn 


K 3 of 


(d) Perk. 479 


e) inip. Co. 
am arciſc. & 
l. ommium. 
Ig C. de Teſta. 


Y a la- f Direr.f0.49. 


| ter, and the Reaſon is, becauſe the uſe of y.12.* 
the ſaid Lands do immediately belong tv C, g 1d: fo. 325. 


1.73. 
Pery, 480, 


b Brac 1.2.c 39 
A: 27 
c 1d;4b; 


d Glan:l:7:c:5: 
and{7:Brac:l:2: 
£22620:2: 

e 1d: iþ2 


(f)R epſt: fo: | 
142:b: Fn: 
I33:þ> 
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_— OE OT 


Of thoſe Wills which were calledh 
the Cruilians Tel(tainenta 
inofficioſa. 


TIT. XV11T. 


Þ Fs Plaint or ARtion in rhe Caſe of 
Þ. flamentnngs © inofficioſium is not mn uleyil 
us, for' as concerning 'Lands holden ff 
Knights Service, 'in cafe the Farher db 10 
leave is lawfull- Heir, either while he liv, 
er at his dearh, a third part, according " 
the 'Statute , the will is -yoid, as to- Ut 
part, [a] ſothatthe Heir may norwithſtans 
ing take poſiction' rhereof;or clſe if he han 
peren ir, he may immediately himſelf 
uſe [6] the parcell bequearhed,or quit it, « 
remove it by Law. Fc} RO 
t.' Forthe diſpoſing of Charrells, tht 
are feverall Cuftomesin feverall places, 
which there remain very clcar ſignes, int 
ancient writers of our Frog [a] bur by the 
Common Law the Teſtator had alwaycs * 
Free' will of diſpoſin » [e) wherefore that 


writ which is called Breve deYationabili Foy 
\tebonorum, which ligs for the wife or chil 


dren againſt the Executors, for the meoney 
of partof the Goods, [f} is notigenera)) 


but peculiar ro certain Countreys, where rhe 


Cuſtome is, that Debts being paid, che Re. 
| | mainder 


| Lanes of England. = "OOTY 


| nzinder ſhould be divided into pa rts, v50ne 
bart to the wife,the orher to the Children,and 
She third to be tofe at the willof the Teſtator, 


es mn <r—_—_ 
A cr” _—_ SA” 3 


Of the Quality and difference 


of Heirs. 
Ti. Ai 


S LJFirs as they arc raken with us, were ne- 
[Jceilary in rime paſt, as to chegriving an 
theritance from our ancient Pregecefiors to 
: | the next Anceſtor , Ve (as they arc now a Glan.l:7:c: 1 
F with us, as to ) [45] and tha r not gy ſb 33 H;$:6:15 
| a __ an Succſion 1n in rhe bare, bur allo as 
| W fron HPer, themiſelycs the _Debr 
their Anceſtor , [4] and they were ao c Byac:{:2:c:16 
- pn bound and eller to warranties,that ,..., 
iro the allurances,which cirher hey or their 
-y $ in - and promiſed to "choſe ro 
| whom they fold any-Land. 
7 pg for thar- ir is eyident, that children 
paurall and legirimare are preferred betore 
drhers:ro Succeſſion; . ir. were not amiſle to 
{e-the Eftare and difference of Children, 
which really is very mach, for of Children, 
ſome are naturall and legirimare, and of this 
fort, ſome are Sons and Heirs, ſome Sons, 
{om not Heirs, ſome alſo are Heirs. of the 
 { : her, ſome of .che Mather, ſome: both of 
Father and Mother, ſome alſo arc nor Heirs 


Akbough MO mares "ny narurall,. ſame by 
accident 


Ee bites. of th 


(4)prac.l.2. c, accident 1.90 to be Heires, and ſome cexk 
29, 30. to'be fo, ſo alſo of naturall and legit. 
Brit. c. 118, mare Ilue, ſome are near, ſome mor 
Coo. {.3.Ratc, near, ſome' are removed, ome more rems | : | 
Caſe,f1:40,41, ved, [d}] bur of thiselſewhere, : 
42. Plow:28. 
Flet.[.6.c.t. ab 


Of Deviſes. 
T17, A A, 


| at kind of Donarion, which is in Caſe 

Dearth, is, where the Teſtator had rathe: 

that himſelf ſhould injoy the thing beques- 

thed, then that the party ro whom it is be- 

| queathed ſhould have ir; and yer,thathe had 

i _ rather that the party 'to whom it is be- 

quanthes ſhall have ir, then his owne 
(a)Brac.l.2, cite. (a) | | 

21,0. 1, _ r, Our'Commoen Law , although for the 

be: moſt patr it leaves the Caſes ot wills tobe 

tried by the Ecclefiaſticall Courts accot- 

ding ro the Rules of the Civil and Common | 

Law; yerare there certan particular C+ FÞ 

ſes of Lands and Chartells rea ly,and which 

ſhe hath reſerved to her felf and thoſe with 3 

much brevity as we can, we ſhall ſumup. 

=, And in the firſt place, all may 

ET. Legacies, who are capable of ma- 

ing wills, and who they are we haye 

formerly mentioned : but no man can 

ES. Se >= bequeath Lands or Tenements 

+ © -+,, Who hath northe poteflion of them ar the 

GAS i ow” Eh} - rime 


| may bequearth a Reyerhon. | H.8. 
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time ofthe making of the will, (b) which is b Fulb,Par.c: 
to be underſtood if no other perſon be not al- Deviſes 
ſo in poſlefſion in his & ca or name, for one f0.37.4.32.34; 


\ 3. Allmen alſo are capable of Legacies 
who arc not eſpecially excepted by the Law, 
which are religious perſons, and perſons not 
t in being, although they afterwards ſhall 
: As if one makes a bequeſt ro ſuch a Col- 
ledge or Chantry ; of which name though c Perk.go5 
there be not any at thetime of the Teſtators Fyb,ib.fo.35; 
death,yer there happens to be one afterwards þ, 
(c)bur a Poſt bumus,in fayour of Teſtamenes. +; 
Although he be in the Wombe is notwirſtan- d Tearmes v. 
ding ſuppoſed ro have being [4d] deviſe 
| 4 A Husband although he cannot make a 
Gift to his wife in his lite time, becauſe they 
are both adjudged one and the ſame perſon 
pug Matrimony, yer he may give and be- 


Lands unto her by will in regard that 


egacies rake no Effe& before the death of 


the Teſtator by which this conjunRion 1s © Fulbaib., 36; 
difblyed. (e) PA 


' 5. One may alſo give a Legacy roan un- 

certain perſon which may afterwards be ren- 

dred certain, asan annuity is given to 4. for 

life, and aftet his death to im who ſhall firſt 

.in the Morning enter Saint Paws Church, 

and ro his Heires, 3, enters in. themorning 

before any one elſe ; this Legacy ſhall inure 

not only to 4. but ro B, and his Heires alſo, f 746. 
') 


= 6. A Body politick, unleſle by the Kings 
particuler Charter is notin capacity of teen o Purk.gos 


ving an Eſtate bequeathed, (g) By 
| | 7. 


(h) 14.5 37- 
Brit.Cc.34-27-+ 
H.8-c,19.,Dr. 
Siul.1.C.7, 
end c.20,Dicr. 
f0.74.n.14- 
{i] Glan.l.7.c. 
1.Rratt, {.2.C- 
26.D1ter.fo. 
127..54. 
 IK]}Lrr.b.2.c, 
18.F;N.B. 


 INPerk;528. 
[m] 14.35.97. 
 [n] 32.H.8. 
_ C.1,Bro.teſlapp. 
29.Swinh. part. 
3.5.4. Coo.l.7, 
Cafe. Biitler, - 


0) Dier.155, 2 
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7.By our ancient Law, Fees could na be 
bequeathed by will, (b).bur neceſlarily dif. 
cended to the next Heires, (3) (except con- Þ 
trary to the Common Law, the particular | 
cuſtome cfany Ciry or Corporation permit- 
red (kh) unlefie the Heir conſented to [uh 
gent peer Whoſocver theretore would by his 
will give Lands to another, did firftinfeof 
one in them to the uſe of himſelf , and kis 
Heirs, (1) and by this means he might be- 
queath the uſe of the ſaid Lands, although he 
could not the Lands them(ſclves untoa third 
perſon, (m) bur later rimes have remedied 
this inconyeniency, or rather, poor and weak i 
comment, and hath deerced, that not wy 3 
uſes but even the Lands therſelyes with 
ſome moderation may be bequeathed (x) for 
of a Knights Fee we ate yet obliged to leave 
the Heir a third part and we are prohibued 
the bequeathing of Lands by a will nuncw 
pative, in regard of the deceit and fraud 
they are ſubje& unto. (o) 
8. If a manand his Wife ioyntly purchale 
Lands to'them and the Heirs of the man, 
and the Husband bequeath them after the 
death ofhim and his witc to a ſtranger, this 
15 good 2 'For in this caſe the Husband hath 

9. Tf there be two Joynt-Tenants in Fet- 
ſimple, where by the cuſtome of the place 


-Lands'and-Tenements may be given by will 
and one of them bequeaths his right 109 
third perſon, this is yoid, For fincc a Will 
1s not-in{force-untill the dearh of the Teſts 
tor, the right of a Joynt-Tenant at ETEY 
7 IP | inſtan 


_ Lawes of England. aq 

into —_ ms rransferred oF law unto 
his fellow, (g)' w notwithſtanding is 0- [q)1nf, Far, © 
rherwiſe in | gen becaule 4A, have apy, 

their Lands by blood and Inhericarce, and 

notby the Courteſy or pleaſure of a Donor, 
Joymt-Tenant have «heirs, {r) (r)1b, 

- 10, A man may alſo appoint by his will | 
that his Execurors may tell thole Lands 
which 'he'hath in Fee, and which hcmay 
queath, and thar rhe profits arifing from - 
Saile may be imployed for pious uſes, or 4. 
for the good of his Soul; (s) bur-it chey ſhall [5]Perk.422, 
caſe ro ſulfillche command of the Teſtator, 541.543-21, . 
within rwo years, the Heir may enccr upon H.8.6.4. 
* them,and eze@ than. (7) [1] Fulb.par.e, 
' _.11, A, being Tenant in Socage giueary Dewnſes f0.40. 
Lands which he hath in Fee-fimple to his Plow.f0,523. 


ands from remainin 
_ Kceording asdeviſed. (4 


12, Chartells of any fort may be beques- 


4 


 [vwIPerks 


- 


4 
I 'S 
Pi 
$9 © 
_- s 
be? 
a, 


Inſtitutes of the 


thed by will, (w) wherefore the profits ari- 
ſing either from the cuſtody of a Body, or 
Lands of a Ward, a Leaſc for years, Horſes, 


|  Oxcen, Sheep, Gold, Silver, cither in Plate, 


x Id.5:s. 
y Dy, and.. 
Stu! 1.6.6, + 
Lit.l.3.c.3. 
Z. Bro.Execut. 
6F. "v1 


auPerk.c2 7 
b 1d.5 69 . p 


p Fulb. par... 
Ss 7; 


| opinions amongſt our learned Lawyers, and Þ 


or Money, Rings, all manner of Veſlells, 
withour exception ate diviſcable : (x) unleſle 
the Teſtator had but a Joynt poſſeſſion of 
chem art the time of his dearth 0) and unlefſe 
rhey be affixed to the Fee or Free-hold, and 
cannot, being reputed parcel] of it, be remo- 
ved without waſt, (x ) | 

13. Monies alſo due upon Bond or Con- 
dition may be deviſed, for that after they are 


ji paid to the Executors,they are due to the Les 


garece, e/4 | 
| Charrells which a man harh in right 


;, of his Wife, as Leaſes for years, ec. are de+ 


riſcable, (b) | 
15. A rhing uncertain may be alſo devi- 
ſed, ſo long as it may be reduced to cercain- 
(05 ine Gagaate (4/7 1, 
16, There hath been a grear difference in 


that according to. the diverbry of Species in 


, | rhe caſes of Corn,c+c.ſowen by thoſe who had 


d Perk.5:1,. 
Stat, Merton,e, 
2.Flet.l.2.ce 
89. 4 

e Perk.5t3, 
Fulb.17.curgl, 
Deviſes 38,” 


= 


Land in polleſſion, and nat ſevered fromthe 
Soil, For example, Tenant in Dower ſowes - 

Corn,and dies before Harveſt : She may dc- 
viſe the Corn, though not er ripe j(d) which 
is true alſo as ro-thale Lands which ſhe bolds 


Joyntly or ſeverally under che notion of | 


Dower. (e) 
17. Bur if contrary to cuſtome ſhe be ©1- 
dowed by the Guardian of the Heir, anddy- 
| 0g 


Lawes of England, 


jng,' leayes Corn growing , her Executors 
may be is $rre by the Heir when he comes to 
| age, and hindered from gathering the pro- 
fits, (f') So if the Heire coming of age reco- (F) Pork. 5 24, 
yer Lands againſt his Mother , or Widow of | 
bis Anceſtor in a writ of Admeaſurement of 

Dower ; he ſhall recover not only the Lands 

bur the Corne alſo, which is by him devile-" 


able. ( g) 

18, Fenant b the Courteſey leaſeth forth 
his Lands, and dycth, The Lellee ſhall reap 
his Corn,and may, if he dye beforcir be ripe, | 
deviſe ir, (b) which may alſo be done by a (h) 1d. 514. 
Parſon of a Chutch as to his glebe Lands. (;) (1) 28. H. 8.c. _. 

19, So alſo he who hath Lands in right of 11. | 
his Wife , his VVife dying after the Corne 
lowen, may reap the benetr, ar devilc ir, (Q) (k) Perk. 518, 
which his Leſſee alſo [in caſe hee have leaſed Lir.l.1.c. 8. 
out the ſaid Lands) may doe, (1) (1) Perk. 513. 

20, Exccurion is taken upon a Mannor of Flb. par. fol. 
{ the Debtors by verrue of a Statute Merchant, 37.6. 
| The Creditor ſowes the Land , and before 
' Harveſt, a Tenant of theſaid Mannor dyeth, 
the Cuſtody of whoſe Heir [being under age} 
fatisfierh the Debt : This will not hinder, 
but that the Creditor may alſo deviſe the : 
Corn nor yer ripe, or gathered. (mn) (m) 1b, 516. 

21, Mony is paid at the day upon a mort- 

7, yer ir-feems the Creditor { although 
ome are ofa contrary opinion] may deviſe 
the Corn which he ſowed , and which as yet 
remains yngathered. (=) 

' 22, Tenantin Taile leaſeth out his lands 
for life ; The 'Lefice ſowes Corn , the Heire 


Ifcovers -upon: a Formedon in the Def- 


(g) 14. 3b. 


(n) 14, ub. 


Inſtitutes of th © 
. cender, and dycth before the Corn is gathe. 

- red, This Corn according to the opinionef 
+} Come( though others contrad:R it ) hee tway 
(o) Prrk$29, deviſe by Wall, (o) 
Fmb.fol.37 4, , 33+ Tenant in Fee-fimple dyecth, and . 

'  leavethan only Daughter, and a VVife with 
| Child; The Daughter enters, and ſowes the 
_ _ *Land ; but before Harveſt the VVife is deli 
.:._. veredofa Son, to whoſe ufe the next Kin Þ 
78 m_ Q _ himſclfe of the Eſtare : in this 
| &, Ccalethe Daughter may deviſc the Corn, (p 
ek : oh Bur we try the caſe thus : The Make 
*. ** before the Sonne is born recovers Dower a- 
-._ gainſtthe Daughter , and hath that pant ab 
* - hgned by the Sherifte which the Daughter 
 _— +,  ſowed. Inthiscaſc fhe may devile the Corn, 
a)Perk. is, yerirsa Quere, ( | ; 
Q 7, bt 24. ohm —g Ie of yeares commit 
LS ' waſte, upon which the Eefler recovers the 
- .._ ,* Land, In thiscale the Lelee cannot devilc 
(r) 14. yrg, | the Corn: (+) Neither can he, if another up: 
 ,, ona mare. ancient Title recovers the 1a 
(3) 1d,ib, . Land againſt rhe Leflor. (5) 

#1 | : oh of a Houſe for forty years de- 
_  viſerth the faid Houſe to 4, without mentio- 
| , -ning the Tizle which he hath, or giveth, The 
t4 + _— is, what he Jexiſerh > And it is ad- 
; mu that the Teftator deviſcrh that title 
- 1 whacl ED hath, Ys. The term of fot- © 

(1) Dyer, /p1, Fy yeares.(t). i. 
4g ay 4 26. Lefſec for years bequeatherh his [nte- 
",., reſtto 4. the remainder of the years to Þ, 
.. Cale A,dye beforethe term. expired. 4. 3s 1! 
{. pho by vertue of the DNeviſe, .and 19 
. Jong aſter Aliens his Righr, and dics hore 
v ene 


the terme expired, The Queſtion 1s , what 
0 remedy B hath to recover his Right as to 
} Þ the remainder of the years uncxpired > And 
| it was adjudged that he is withour Remedy: _ | 
d (4) Burit the Teſtaror had deviſcd ſo many (u) 1d. fol. 75; 
; ears of the Leaſe ro 4 as A thould live, and #.18.& f. 140, 
, d ordered B, to ſucceed in the refidue, In #. 41. 
" = thiscaſe 4. could not have fo alienated the (w) Dyer,. fol. 
" E Term, butthat B, ſhould have ſuccecded in 358. 52,F5t. 
FE the Remainder unexpired, (w) & f0.359.R5T. 
27. Diſſciſce recovers againſt the Diſſei- 
ſor ; The. Difleiſce may deviſc the Corne 
s ſown ; bur if ir ſhall be ſevered from the 
| Freund, the Difſciſor way rake it away , or , 
viſe ir, (x) yet he ſhall pay the Diticiſce (x) Perk.5 tg 
Damages. (y) | (y) 6, Ed; Tr. 
28, A Tcſtator can ncither deviſe Aﬀtions *+ 7+ 
(if they be nor Judgments) nor inflruments (Z) Brac.l.2.c, 
of Aﬀions : (4) bur hee may , that which is 25-4+25.7. 2. 
due upon Aion : Yet is this deyiſe conditi- ® *- 5+ #7. $-c 
onall, namely, if the Debt be paid or recoye- 1%%-3: Fulb. 
redby the Execurors, (a) _ | fot.zo,z7. 
.,29, Our Lay reſpe&s principally (as doth (a) Perk. $27. 
the Civill Law and Reaſon likewiſe) the will (Þ) Cook. l. 3. 
of the Teſtator (b) ( if not contrary to Law ) Builers "ys . 
Iftheretore a man having both a Sonne and *7* Fulb, fol. 
| Daughter living , devitcth his Lands to his 4*+7/07- 343» 
: —_ hrer t. Although the Sonne be more 
y , yet the Daughrer ſhall haye the 
Lands, (c) If he adds and annexeth a Con- (c) New terms 
dition rorhe deviſe, which is neither impoſ- v.deviſe.. 
fible in Nature or Law , this ſhall ſuſpend (4d) Brir. c.36. 
the deviſe untill it be performed : (4) And Perk.579.Brac 
this is ſo farre true , that ſometimes words /.2.c.6.7. 1,2, 
ac'extended beyond their aaturall intent ; 3. Swinh, part 
7; (e) and 4.Sef. 13, 


1.awer of England, 143 ® 


. eu, 144 Sh Inſtitutes of the* 


bis tit, © by reaſon of the conjeRured will and mean- 6 
f) Fulb,41. ing of the Teſtator, 
Plow, 540. 39. A.deviſeth Lands to B.conditionally, 
*.___thathepayſo much —_— : Although 
force of words B, hath an Eſtate for lite on- 


4 See the reft (e) and ſomerimes for cauſes reſtrained, (f) 


8 y , yer the Law adjudgeth him to haye a 

(g) Brac.Teft, Fee-liwple , (g)tor orherwile if B ſhould dye 

18, Perk.555. in a ſhort time, He might receive mote pre- 
| | Judice then profit by the Deviſe, 

' _ $1, A, deviſeth all his Lands and Tenc- 

*  mentsto B, B, ſhall not only have allthe 

' _ Lands and Tencments which A. had in pol- 

(h) Termes,v. ſcſhon, burthe Reverſion likewiſe. (b) 

Dewiſes. 32. If Lands be bequeathed ro One, to 

'_ have any to hold to kim for ever; Orto 

+ | | have and to hold for him and his Aſſigns for 

ever : In both Caſes the Deviſec hath an E- 

ſtare in Fec-fimple , alchough there be no 


(i) Id. ib. 3 | mention of Heires, 6) which notwithſtand- 
Y 


(k) Perk, 557. ing ſome affirm joyntly. (4) 
JoY 
33. If a man bequeath Lands to another 
in theſe words, I give my Lands to A. to give 
. them, or ſell, or diſpoſe of them at hns diſcretF 
(1) Terms, ib, 0# © This is a Fee-fimple, (1!) | 
| "2p; 34. A Teftararor ucatherh Lands to 
' AM. and the Heires Males of his Body: 4: 
hath Tfue only, a Daughter , atd of hers 
Grand-ſun, Inthis caſe the Grand-ſon hall | 
| lucceed inthe Lands by force of the Deviſe, 
rather then the Deviſe ſhall remain ineffe- _ 
Quall; notwithſtanding that in other Dona 
tons it isotherwiſe, (ms) 
35. If I deviſe Lands ro my Son after the 
death of wy Wife , -akhough'I doe not ex 


preſly 


 Lankrof England. 


Saloes 


a 
e Eaſe, alrhough A. ſhall break his Condition, 
- Fetthe Remainder as to C. is not hurt, al- 


nade amongſt thoſe who are living; (o) 


then ro his owne Family, In this caſe our 
aw determineth this D 

iumwho is next of Kinne ro the Teſtaror by 
38. K man' deviſerh' to another all rhe 
Grain which he hath' in ſuch a Barn:And af- 
tex the Will is made , hce purs more Grain 
into the ſaid Barne. In this caſe the genera- 
lity of the words is reſtrained ro'that which 
was there at the time when he made his V Vil, 
for thar the Law preſumes the Teſtator ro 
laye meant only of that. (q) _ | 

| 39. 4. after many Legacies in his VVill 
dryiſeth the Remainder and reſidue of all his 


E Goods to his VVite EZ. iv thete words : The: 


reſidice of all my goods I bequeath wnto my deare 
BE PifeETwhoms aljo 1 dot ordaine full and ſole 

Executrix of this my la't Will and Teſtament } 
| to be diſpoſed of by ber ſor the good of my. ſole, 
Re" the payment of my debts. E. takes upon 
ber the Office of Execution , and popes all 
| FE: 


ebrs/ 


reſly give it ro my Wife, yer our Law 
y Fer by a favourable” onſtru&jon, 


el I deviſe a Fee-ſfimple ro' 4. for a"100. .14 Bro.Exec. 
$, uponthis condition, if that he ſhall 

Say ten pound yearly to B, the remainder of fol.17. 

he ſaid Lands ro C. and his Heirs, In this* 


hough the. Law be contrary in Contra&s 

37. Aman deviferh' all his Lands to A. 565,566,567; 
pon! condition that -he give a roo. pound : 
id in eaſe the Condirion be infringed, 


cviſe to belong to 


bg £4, Yrs 
FX 
\ FE 

| , 


(n) 14, 2b. Pl. 


175.13.H.7. 


(0) Perk. 504. 


5638, 569. 


(p) Fulb, 46. 


(q) 1. folz4t. 
| 


$45 Inſtitutes of the 

| Debts and Legacies. - Afterwards ſhe enrec. 
 marryeth with B, who getting polleſſion « 

the ſaid Goods (having made his V Vill, and 

ordained his Execurtors) dyes before E, Here 

the queſtion is, whether rhe Goods which£, 

broughtro her ſecond Hysband , ſhall reyen 

to her ? Or whether they belong to the Exe- 

cutors of B, And it was determined that 

_ ſhonld revert xo E., becaulc the reſidue 
| #; ay c aq" were deſtined to certain uſes, 
r) Dyer, fol. and not left to her diſpoſing, (r | 
_ = of >= - ii. bs —_ polleſſed wn, us of 100, 
F nd, and in ebred 20. pound, divides his 

' "Eſtate by his Will: One moity to 8, bs 

Wife, the other moity to his Executors, 

The queſtion was, whether 3B, ſhall have 50 

pound, or 47> pound, and ir was refolyed that 

the mighe claim 5c, pound : Bur if the Exe- 

curors had alicned any of the Goods in Spe- 

ce, that then ſhe could not Wane 4 aly 

—_ 7, of thoſe which were alicnatcd , becaulc they 

(s) Dyer, fol, Were alienared, (« | 
1643.57. 41. Deviſes an Feqacies are to be ſutd 
(t) Glax, {, 9, for in the Ecclefiaſticall Court : (4) Yer ſome 
£7. | | reſtrain this aſſertion only to Charrelsreall. 
. (u) Perk, 570, 3nd perſonall ; (#) for that the Ordinary 
* (w)1d. 576, cannut take Cogniſance of Fees or Free. 
+7 $99, $18, hold (w) deviſ But a Prohibition will 
T7993. | lye, if we! of any Spiricual Court ſhall 
\ Cytc one before him in caſe of ſuch a Devil 


| Ca) De; & Stu, 35 intrencherh upon the Common Lay. (z) 


of 


| Lawes of England. 


pO EN IEEIEIIE 


| — | = | "TR | 


Of the taking away, or tranſla- 
ting Deviſes, 


CIT RKNXI 


F, Hereas the Civil Law dothyipſo fatto, 

V Y null the Will for defaulr of an Heir, 

(a) Ours doth nor preſently ſuffer Devites (a) r,10.”.de 
to become yoid for want of an Executor , or jure codillg- 
= for default of an Execurtors undertaking the yu; | 
"© Office, bur appoints Adminiſtration of the 

"© Goods robe commirred to another, accor- 


a ] ding tothe Judgment of che Ordinary, who 
" © obligethche Adminiſtrator to the payment of 
Legacies , at leaſt as farre as the re will 


reach, (b) | (b) Bro. Exe- 
JE © Lands, Tenements, and other Heredi- CMtOTS. 
raments wharſocyer, deviſed by a Teſtator : 

Ifrhey ſhall happen afterwards to be aliena- - 

tedby him, and are again redeemed: They 

are equally due to the Legarcezas if they had = 
never been alienated, (c)  (c) 14. Deniſe, 
| > 


A 


ſa] L.2.c.26. 
Glan. l. 7,t.5. 
 Flet.l. 2.0.57. 


F : n X 


[b] F.N,B fo. 
If, &% _ 


L ” 
L . 


F amBngſt which are to be reckoned ſervo 


Inſtitutes of the 


of that Law which the Romans cal: 
__ tedLexFalcidia, | 


La S&H 


He firſt duty of an E xecutor raking upon Þ 
him the Ofhce, is to ſatishc the Debts of 


the Teſtator:and therefore it wil not be amite 


ro conſider what Antiquity hath adjudged in 
thele caſes. It there be Debrs owing to many Þþ 
{ fajth Bratton | [a] onc may be preterred be- 
fore another, The King is tuſt , andir ſhall 
be lawſull for the Sherifte , or any of the Þ 
Kings Bailiffs | ſhewing the Kings Lenen 
Parents, De ſummonitionbus ſcaccari) | Þ| 
take an Inventory of ſuch Goods and Chat 
rels, as they ſhall finde in the Lay-fce ofthe Þ 
party deceaſed , and to artach them to the 
valuc of the Debr which is coming unto the 
K. oY viſum legalium hominum [as we call it] 
ſo that nothing be removed or taken thence 
untill ſych a Debt as ſhall appear due be pay- 

ed, and the reſidue of the Crarrells ro be left 
rothe Executors, To the acquirting of which 
Debrs or any other , the Wite of rhe pany 
deceaſed is not to contribure any thing out of 
her Joynture , for that the Wives Joynrure 
ought to be free, [b] which holds true , cx: 
cept where the Husband is indebted to the 
King before the Title of Joynture, In the 
ſecond place are to be deducted debrs duet 
others, ſuch asare clear and acknowledged 


an 


; L awes of England. 
# and Servants wages , provided they be cer- 
2 rain : Bur it they R incertain, alrhough they 
7 depend upon courteſy : Yer if their ; qduarl 
EZ ſhallbe ſer by the Will of the Teſtator or his 
7 Friends, they ſhall be deduQted out of the 
I Goods of the deceaſed , ſo ſhall Funerall 
2 Charges, The Wife allo ſhall have her ne- 
7 cefſaries, even her lodging in her Husbands 
& cheife Manſion houſe for 40, dayes , unleſlc 
& her Dower be ſooner aſſigned. 
I, Bur that the Eftare of the Party decea- 
ſed may the berter appear , the Executors or 
& Adminiftrators, with the privity, and by the 
FX affitance of two at the- leaſt of the Creditors 
& or Legarecs: Or if they refuſe, then two of 
2 the next of Kinne { provided they be uncon- 
| cerned | of the Deccaſed : Or upon their de- 
nyall, then of any two honeſt men, who are 
obliged to rake true and faithfull Inventory 
of allthe Goods and Charrels, Moyeables & 
Immoyeables, which the Party deceaſed had 
at the time of his death, and to write all and : 
6ngular the 1faid Goods juſtly apprized in 3. 
Charters or Tables indented : The one to be 
relerved ro themſelves, the other to be deli- 
# vered to the Ordinary ; Bur if the Teſtaror 
had appointed any of his lands or Tenements > 1%. 
. tobe ſold,the money or profits thence ariſing 2 
are not tobe pur into the Inventory. [6] cJ21.H.8, 
2. Bur the Heirs are obliged to {arisfic the 6-5-5 Winb.part 
Debts of their Anceſtors, which the Chartels 6.50 .9. 
will nor lufhce to doc, [d | Yer if the whole | 4 Glann &: : 
Eſtare of the Teſtator would not ſuffice ro B74c- #61 ſup. 
Pay Debes then, the Kings Prerogative ex- | 
cepted, there-uſcd in former times to be a de-  _ - 
flcation evcry where, | e | 3. And [c] Bra. 1b, 


_= a TF  Wiky, ow 


Inſtitutes of the 

3. Andeven arthis inſtant the Lay 
that Legacies are not to be paid before debrs, 
be ſatisfied ; for in ſuch caſes the Executor 
is bound to pay the Credit-;rs out of his oyn 
Eſtare, (f) yet is hce nor tycdto pay every (Þ 
L. 2,c, 11,Bro, one thar demands a Debr, but rthole only 
Execut. 116, againſt whom the Teſtator , had he lived, Þ 
Perk. 488, could nat have waged his Lay, (g) . 
(g) Bro.ib.79, 4, The ancient Law ſcems to be ſomewhat Þ 
87.127.163, Changed, as to the priviledg of Creditors; {| 
172,Dr.& Stu Yet even now it ſcems that the Executor Þ 
I. 2.c,11.Plo. may inthe firſt place allow muderat Funeral Þ 
181.Dyer, fol. charges , and then fatisfic Creditors accor- Þþ 
23.n,144,145 ding as the Law preſcribes : and ofthoſc, the Þ 
& fol,80.n.53, King is firſt by his Prerogarive, (þ) Next | 


(F) Dr.& Stu. 


$4355. ' him, thoſe ro whomthe Teſtator was obliged Þ 
(h) Mag. Char, by Stature-Merchant, or Recogniſance, In 
c.18, | the third place, thoſe who have Judgments 


Ti: _ () Swinb:;part _ the Teſtator, (j) Fourthly , penall 


6.Sef.v6.-. ligations : (4) And of theſe thoſe have 
(k) Bro. ib, ny. priority, whole dayes for payment are lapſed, 
88. 172, : (0!) and of thoſe cif there be many] they who 
| (1) Dyeryf0.80, ſuc firſt;Bur if they commence their ſuirs to- 
7:54,  _;} gether; Or that dayes of payment be not yet 
| |  : come, thenir is in the power of the Execu- 
(m) Swinb,uþ; tor to gratifie whom he pleaſerh, Next 0 
ſuper, — | penall Obligations follow fimple Bills, (#) 
a | as wee call them» And laſtl , ContraQs 
without writing » apainſt which the Teſtato! 

. could nut wage his Law, As Seryants Salla- 

4. | ries, and Rent of Lands or Houſes, whereof 
(n]Bro ib.y, the Teſtaror was Leſiee for years or, life, and 
33+ 87. 127, the like, [7] But as for made Contratts, Ex- 
163. | ccutors are not obliged to pay them: 0] 
Lo}1d, ib, | Yer according to the opinion of ſome , thele 
bh: have 


Lawes of England. 
T haye their remedy in an Action upon the 
E caſc upon a promile of the Teſtaror, (p) 

Z « If a Creditur be made Executor , hee 
7 may inthe firſt place ſatishe himſclfe , atrer 
# which he is bound: to pay the other Credi- 
F rors out of the refidue, (q) 

* 6, If afrcr Debrs paid, there remaines c- 
# nough to. ſatishie an, £5260" , every Legatce 
[7 may of right claime his whole Legacy ; O- 
Z therwile only according ro the proportion of 
= the Eſtate, and the ney of all the Le- 


2 gone : Yer ſo, that the Exccutor may firſt 
g dceduR charges, bona fide expended, and deſ- 


5r 


p Termes, V. 
E xecut. 


q Plow. fol... 
185, 


I perate Debts: Bur under the notion of lex 


# falcidia, we have not any thing, nor is there 
Z any. thing in that nature required from the 
Othce of a Judge : Burt as to thoſe Goods 
Z whichare not deviſed, they arc convertible 
& tothe uſe ofthe Executor. (r) 
-% Executors of Executors are obliged to. 


5 lefle 


| the 4 of the firſt Teſtarors Debts, un-. 


r Perk. 525. 


Y s Goods appeare to be fully admini- | 
; ſtred by their Teſtator, (s] = M s Dyer ofo.1 74, 
. n.21,0 22, 
__ 25.Ed.3 Stat. 
E.C.5» 


= i [oft 


152 A Inſlitutes of the 


_ Oe eo 


of l hoſe Truſtees which the Roman; : 
cal'ed Fidei Commiſlarii Ha- F 

SY redes & ad ſanatuſconſul- | 

|< TJ ---- > tam trebeiliiagum. 


. TITFT.,AALLL 
| Ys Inherirances are out of uſe withuy 
j yer thole Truſts are ſomerhing parallell 
to them,, by which wee arc uſcd to give ou 
Lands to Strangers to the ule of us and out 
| Heirs , or to private perſons to the uſe and 
= 2d . profit of a Body politick, Bur thoſe inventi- 
[a] Coo.l. x, Ns of Uſes being injurious to the Prince, 

Sts, aſe and tothe Lord of the Mannor , (a) are b) 
fol, 123. ? Ads of Parliament either wholly taken +: 
(b '1.R.3.c.t, WY or at leaſt for the moſt part altered, (b) 


: I» 


4 H'.7.c.7. 27, 


H.8.c.10, — — 
Of things left Per fidei com- 
-.  miſlum.. 
TIT,XXIy, 


F thoſe things which were by the && 

mans termed Fidei —_ [ excepet 
thoſe which are appointed to the next Title 
we have nomention in our Law, they ws 


| Fre Lawes af England. | 
left) wholly to the Civill Lawes definiti- 


ey: Jors. 
any — — 
| | of Codicills. 


ALT, XX V; 


He rerme Codzci{lus is leldome uſed with 
- us; wherefore inthis we only follow thar 
? which we borrow from the Civill and Com- 

mon Law, unleſle it conxaine either a Fee or 
8 a Free-hotd, In'which caſes they are' ro be 
7 proved only before an Eccleſiaſticall Judge, 
& andrto receive their Interpretation according 
tothe Lawes of the Land, 


>= = EE 


The End of the Second Booke. 


_ 
| | SSOSOD 25009] 
i ” IL 8 
Third Book of the In- 


ſtitutes of the Lawes of _ 


ENGLAND 


——— 


—_ HH rr_——_— 


Of Tmheritances which are con- 


 veighed from ſuch as dye 
EVen Inteſtate. 


TIT 2 
SDEQHERE is allo another vs 


S988 bappens to all Heirs of ſuch 
CaSFIJ things whereot their Ance- 
XN ſtors dycd, ſciſed in Fee, 0 
whereof they were at any time ſeiſcd , as of 
Fee by Right of Inherirance, without having | 
alienated rhem, And this Diſcent ought t0 
be to the nexr Heirs, Males or Females, in? 


direR or tranſyerſe line : Wherefore Right 
ike 


f 
' 


Lawes of England. 
Me all heavy things falls downwards dire- 
Wy or tranſverſely, nor doth it ever aſcend. 
xe ſame way, by which, by the death of the 
ZDnccſtor it dilcends, yet dorh it collaterally 
Aſcend, ſomerimcs for want of Heirs ro whom 
© may diſccnd, (a) 
Z i.ARighr diſcendsro the Heir, where- 
ESÞcver born,wherher in the womb, or beyond 
pc on this fide the Sea, and that whether 
Fithin or without the Dominions of the 
King, Provided, his Parents be the Kings 
ELcige Pcople, and that the Mother went o- 
Ever Sea with her Husbands leaye, nor can 
ny man creare ro himſelf an Heir, becauſe 


b 


- £85 not ab Hereditate, but Hereditas ab Hcie- 
# 2, Now Inheritance is a Succeſhon to 
7 he whole right, which che: Anceſtor decea- 
Zicd had in Fee, upon what cauſe focver,whe- 
ther by Acquiſition or Succeſſion, with Sci- 


YT lever he was ſeiſed, cither in his life time, 
$ or at his death, namely upon the day, on 
7 which he died, and ifrhe right diſcend to 
g more Heires, ſucceſſively,and without Seifin; 
| yerthe Heir hath the ſame Seifin appertai- 
wy. to him as the Anceſtst had inthe time 
of his life, or at his death, And where there 
[1s a participation or meeting of Propriety 
with the Seifin, the Heir hath immediately, 
Ip/o fatto, a Free-hold. (b) | 

- 3.Our Authors do nor make inthe caſe of 
Heir $ alike diviſion, ſome diſtinguiſh them 
 Ntonere and more Remore, (c) and ſome 
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a Glanl.7.c. 
1.Brac.l.2.C. 
29.94.1.,Dr,and 
Sew d,1.69.: 
Flet.1.6.C.Is 
ard co 2, 


od only makes them, and becauſe, Heres, 


& {in or without, and if by Seifin, then at what- 


b Glan. and, 
Bratt.:tb 25s 
E.3.Stat.2. 
and 42.E.3.Co 
19. Flet l.6.C6 
i 

c Glanl,7.63 


into . 
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; into neer and more neer, remote and more 

7 L + Totes [.d] | | 
d Braft.1.20,c. 4. Ifone have many Sonns they are al 

39.#.1 Brit.c, neer Heirs, thoſe that were laſt born, anl 
 n18/Flet.l,6. thoſe that were bora before them, (e) and 

 C.1.and 2, lo are Daughters when Sons faile, (f) 

_ © Bradt .tb. The next Heir, is he who was born ff, 
 FGlanab. (e) unlefle the cuſtome of the ou hinder, 

- & Braftib, (h)or thathe be a ſtranger,and the younger 

. h Glanab, Brother a Denizen, (3) 

: 3 Dr,andStu, 6:An Heir remote is where one hath mary 
L.1.c,7,.and Svnsand Daughters, the Sons arc neer hein 

{>£,20; _ and the "rags oe remote, this holding ab 

waies for a Rule, that the males ſhall be pe 

ferred before the females of the ſame degree, Þ 

(X) | 

| ' 7. If there be many Sons, and no Daugh- 

' k Braf{.l,2,c. ters, but Grandſons, the Sons fliall be neere 
O.N,3. Heires and the Grandſons remore,({)if there 
1d.ib. be many Daughters and no Sons, they ſhall 

m Glan.ih, beall nexr Heirs, (mm) 

N Bratt.l.2.c, $, So may they be rearmed morc remote 

20, in reſpe@ of the Inheritance, being more i6- Þ 

© Dr.and.Stu, more as the lineall Nephew or Neices 500, 

2.Glen.h.Flc, his Grand-ſon, his great G1and-ſon , his 

CE, _ great Grand-ſon , &c. Inrhe dire 

| inc, or if there want of that lincythen inthe 

tranſverſe, Ad infiniium. ( #) 

9. Itis the ancient cuſtome of Epg/and, 
that the eldeſt Son ſhould ſucceed as Heirto | 
his Father, bur where there is no Son but 
Daughters ; then all the Daughters (hall be 
Co-heirs, (o) which is alſo true in Nephevs) 
& their Children, where males are wanting: 

Io, And this was alw aics a Maxime, = 

..1. £08 
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| Fee-fimple could never aſcend from a Sor» [p] Coo.l.3.fo, 
o a Father or Mother or any other Anceſtor, 40. Rattſes 
na dire& line, (p) nor can any one in a caſe. Dr. and, 
ranſyerſc line, ſucceed,lo lung as there is an Stw.ib.Brakl, 
Heir, to whom it may diſcend in the direct, 2.c.29.L3t.1.1, | 
q) 7 CG, I.Brit.c.119s 
11, That Ifue 'which is born before marri- q Bra&/.2.c. 
pee is by our Law a Baſtard, nor can itſuc- 31.3.1, Flet. . 
reed in an Inheritance, nor can a Ba- {.6.c.3, 
ard have any Heir ſave of his own Body. T Dr.and Sts, 
£(r) | ib.20.H.,3.c.45 
& 12, Chattells neither perſonall nor reall Perk.q9.50. 
come untothe Heir bur by the cuſtome of the 
Kingdome to the Exccutors , orfrom an 
{7 Inteſtare ro the Ordinary ; and from him 
#to the Adminiſtrators whom hee ſhall ap- 
point, (s) or if no body will adminiſter, then 2 * A 
| ought the Ordinary to {equeſter rhem upon 5 1 gs 
his own perill, (2) «rock e2.CST. 
a geen Lord of the Mannor is in ſtead * er fo. 2.77. 
| Heir, when either through defeR, or in cale | *.., 
_ of Felony, the blood is any fv (#) yet Uf FCS Gefel 
© ar this day this is not without diſtinQi- 
TW; | 


$ Glan.l.7.C, 
I6.Perk. 48. 
ti3.E.1.c.19, 
3 L.,E.3.C.12. 


. CEE. 


Of the legall We a on the 
Fathers ſrde. 


TIT, 11, 


N the tranſverſe or collaterall line, the 
&Rulc is, that thoſe are Helrs who PRs 


" 15 


» C 


a'Lir.l.r.c.r. 
Brit.c.119.4, 
7. Flet.l.6.C.1 


- bLitb.Coo.l. 
 3:Rat,caſe fo. 


s - 49, 


"f 


*e Bratt l,2.c. 
30.n.I1.,Brit.c, 
Ig, 


_ ABraftib.Fle, 
- Liebe, 


E' Bru wan, 
2, and 7. 


Inſtitutes of the 
of the whole Blood with the party deceaſe 
For example, A. hath Iflue B, a Son, and; 
a Daughter by one Venter, and D, a Sont 
a ſecond Venter, and dies B. luccceds half 
and dies without lijuc, in this cafe Cc, t& 
Siſter thall ſucceed and not D, (a) _ 

1, Soallo A, having a Brother B, andtm 

Sons, Vi, C, by one Venter, and D, byany 
ther dieth,to whom C.ſuccceds and dics with 
out lfjue, in this caſe $. the uncle who 15d 
whole-blood ſhall ſucceed, and not D, t& 
Brother, (b) but if 3. dy without lilue tha 
D. ſhall ſucceed, being of intire blood wit 
him both by the Grandfathers fide ax 
Grandmorhers : And theretorc, it B, had ns 
been Brother to 4. both by Fathers ſide and 
_—_— fide, it ſhould haye bcen other 
wile, 

2, The collarerall line is double, one d 
cending by the Brother ro his Children, tx 
other aſcending by the uncle, bur none ſuc 
cced on the aſccnding linc, bur for defaults 
Heirson the deſcending.(c) 

3. He is Heir in the collaterall diſcer 
ding line, who is neercſt in degree, andit 
this line fail, then he who is next to the pat 
POPs in the aſcending collaterall line, 
( 

4. If there be two in the ſame degree, and 
both males, the elder is to be prete1 red ; but 
if they be male and female,the male is Heit, 
as in the dire@ and right line. (e) 

5. Where an Eſtate comes by the Mother 
tide, there the Son dying without Itue;the 
ncxt of kinn oh the os os fade 1s Heir, - 
4 n 


Yy 
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not the Brother of the Father, [/] bur where F 1d.;b, 

' the Son purchafeth an Eſtate with his own 

BY Mony and dycth without Iflue, there the 

"BW ncxc of kinn on the Fathers fide ſhall ſyc- 

ceed ; and not on the{Mothers fide, unlefle 

for defe& of Heirs on the Fathers fide,(g)bur g Lit.l.1.c.1, 

the Heir on the mothers fide ſhall ſucceed, Coo./.3.Kat. 

rather theh the Land ſhall eſcheat to the caſe.fo.39, 

Lord, (hb) | h Plow. 444. 

' 6. 4. hath two Sons, B, and C. B. in his 


1S0 

v8 Fathers life rime commirs Felony, and is pu- 
he niſhed with Death, after which 4. dies, the 
8 queſtion is whether rhe Fee whereof 4, died 
an $8 ſciled, ſhall eſchear to the Lord, or diſcend - 


# to C. the {ccond Son, And here it is ro be 

2 conſidered, whether B. dyed withour Iflue, 

& for then ir diſcends to C. otherwiſe it ſhall _ : 

7 cſcheat, (;) bur” if B. had been condemned | Pier 0.48.7, 
living his Father, and ſurvived him; In this 75+ 

| caſe notwithſtanding his dying withour Iſſue, 

| the eſtate (hould have eſcheated and nor dif- 


i ccnded ro C.(k) k Kjtchin, tit. 
7 | | E (cheat,f.110, 

oo —_ Do 

'l 

i Of the Tertullian Decree. 

| wor tp EE [fs 

'| | TEE in the caſe of Fees follow the 

'E Y Rigour of the twelve Tables, which 


will by no -mecans ſuffer an aſcending Hot, eff | 2.7 
"Children ro Parents, (a) wherefore if this, er. 


Tem harſh ro any one we ſhall wiſh him a 
' | Tertudlian, 


” 


Inſtitutes of the 
Tertiilian, or Claudius , to perſwade our $88 
nare to the contrary. | 


_ 


_— Os ue 64 rae 4 


Of the Orphitian Deere, 
TIT. IV. © 


k- +7 (lures with us doe equally, ſucceed 


as emnerag comming trom the Fathe; 
- wy - or Mothers fide, and chat by the ſame rule, 
by Flet l.6.tey. and in the ſame degrees, (a) whereforen 
| have noneed here of an Orphitias. 


$ 


| Of the Succeſſion of Coens by | 
 » the Mothers ſide. 


T1 T. V. 


; He Romans called thoſc panionny 
a Mr S.1.o.de M3. Cognati whichwere allicd by rhe te 

gradibss affigi- fide, (a) but there remaines nothing tobe 

tatiss ſpoken of them, the two former Titles being 

b viz, The fiſt canhidered, (b) where we have ſhewn : That 

and ſecond of theſe are never to ſucceed as Heires, but 

this booke, defaulr of Heires on the Fathers fide ; which 

p--2 is ſo to be underſtood, that the moſt remote 

Cozens on the Fathers fide diſcending in? 

direR line, bur nor in a collaterall,are tobe 

preferred before the neereſt on the _—_ ; 

[2” + 
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6 Wie, for rhe grear yrom Grand-child of my is 

call Niece, or of my Siſter, ſhall ſucceed 
before my Sons or Daughters, Cozen- 
erman, (c) | | 
7, This breifly I thought alſo to inſert, that (c)Braf, Ls; 
xr defaulc of Heirs in a right line diſcending ; 30.and 31, 
rin each collaterall line, the Land ſhall (q) Glan.l.7, 
cheat to the Lord of the Fee. (d) (17+ Brafi.l, 


S.£.> 9.77. o 
| ”. — 731.1. 1;*. 
N.B.143. 
Of the degrees of Con- 
OO ſangninity. 


TIT. VI; 


Aving mentioned degrees, it is requiſite 

to take a view of the perſons who are 

n poſſibility of ſucceſſion, and who are pre- 

rred before others in ſucceſſion, from the 

| degree of the ſame line ro the laſt. [a] , Byaf.l.2.c; 
1, In the righr line aſcending are theſe, ,x,v2, 
Grand -Father, great Grand-Father, rhe 

preat *=#7E MK a9 Father, the great 
LUrand-Fathers Grand-Father, the grear 
rand-Fathers great Grand-Father, and lo 
aa mfinitum. (b) - b 1d.ib.Flet.l. 
' 2, Inthe right line diſcending, Father and 6,c.2. 
Mather are Bt which make the common 

root, then Son and Daughter , rhe Nephew 

and Neice, and fo, Ad infinitum. (c) c Brac.and 

| Flet ab. 

| 3. In the collaterall line aſcending, Bro- 


ther or fiſter, of Father or Mothcr make the 
M | ſecond 


7 5 ID 
$2, 
+& 


ain © Her 
; = 
wv * =: 
. % 


162 


didjb. 


\ 


| _e 1dab. 


 Of'the ſuoveſſion of ſuch a5 art 


by Eſchear ; and not he who gaye the 


Inſtitutes of the 
ſecond degree, and ſo their Heirs, 4dink 
tum. (d) | 

4. In the collaterall line diſcending 
Brother and Siſter, and their Heires, 4g: 
finitum. [e] 1 


be 


— 


Of the Conſanguinity of thoſen 
are ſervile, 


REIT 


TIT. VII, 


| aWeſenb.inthe TT His Title is with the ancient Civili 
| ſame Title, 


reckoned as part' of the former (a) 
doth our Law determine any thing in 
caſes of ſuch as are manumired, conttiry 
to the rules of thoſe who arc born free, thet 
Marriages being a like lawfull, 


————. 


_ 
 —— ., A — 9s to * 4 
Ye nt ow "RR 


PTE 


made free. 


Sik VE. 


Pt trohs are not withus admitted ro ſud 
cecd thoſe who are made free, in caſe the) 
dy without Ifue, wherefore if any one put- 
chaſe a Fee after Manumiſhon and dy witl- 
out Heirs, the Lord of the Fee ſhall claim it 


party 
 decealed 
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deceaſed his freedome, (4) rhe ſame rules a F, Np fol. 
KM arc alſo for the Charrells of ſuch' dying In< 143. T,c>c, © 
| reſtateas' for thoſe who were born free, 


"OOO 
"TT 


a 


_ Of the afſignition of ſuch as are 


made free. 


TIT. IX. 


Here is no difference with us berween 
 & thoſe who are manumirted , and thoſe 
| whoare born free, ſave that they ſome time 
were Servants, wherefore we have no uſe of 
de of Afſignarion in our Common- 


—————o—_—_— 


I 


= Of the poſſeſfron of Goods. 
2X1 


*þ HE ſuprearh power with us gives the 

Þ© pollefſion of a Fee to the Heirs of them 
whb hold rhe Fee of hini by any kinde of fer- 

= Yicein Capite, forhe by his Prerogative hath © 

© the ptimer ſeifin of Lands, (a) nor can the " I rer0gs 

.& Fieites receive them bur by his hands, thoſe £-3- 474 13.F, 
wha hold of other Lords by Knights ſervice hey wg 
(much more Tenant in Socage ) ſo ſoonas **s 256.6, 
they come of age, enter upon their Eſtates. 


by right, and in caſe. their Lords hinder 
M z chent/ 


Inſtitutes of the 


them, may have their Attion, having ſatis. 


fied the value of their marriage, (b) 
1, Burt for thole goods which we al 
Charrells, the Ecclehaſticall Judge , who 


is in ſtcad of rhe Ordinary, = policſſion 


of them according to the Will, of at leaf 
confhrm the poſlefiion being taken, to the Ex 
ecutors of the party deccaled, bur it therebe 
nu Will,then he grants Adminiſtration tothe 
widow or next kinſman of the party decea- 
ſed, yet ſothat the goods ſhall be diſtributed 
according to his Judgement, either among 
them, or for pious ulcs, (d) 


— 


of acquiring by Adrogation or 4+ 
doption. 


T-AF, & L 


Here is potklog binders , bur rhat the 
XJ. Engliſh may adrogare or adopt, and be 
adopred, bur in this Ele , the conſent of 
both parries is ſolely efſenciall, for our Lav 
derermines nothing of this kind of acqui- 
firion, unleſſe that which naturally falls out 
berween parry and party in contra&s, 
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ti ths. ps... PII —_— — OOO Ow.” IST, 


| gy Bctecto And ibn eB hukeotenth 


Of him to whom Goods are eranted 
for Liberty, 


TIT, A3> 


s ET® >> 3» 2”. 3 ©S 


$ for thoſe Servants,who receive their 
] Freedome from their Lords by Teſta- 
| & ment, the cheif thing is the performance 
| of the Will, for ir is nor materiall whe- 
| ther the Exccutor will accept the Office, 

For we have (hewn before, how ungratctull 

that old ſolemniry of the Romans, in Caſe 
of Willsisro us, | 


pts 6d m—— 


| Of Succeſſrons which were amoneſt 
| . the Komans by the Sale of 
' Goods according to the 
 Claudian Decree. 


Tit Yxllr 


E have not this kind of acquiſition 

Y Y-amongſt us, yet have we ſomething 

ke untoir, for the Fees, and all other the 

Goods of Banckrupts ('who having con- 
ſumed their fortunes withdraw themſclves, 


| That thcir Creditors may not arreſt rhem) 
M 3 where- 


| 2166 © Imſtitutesof the 
Ei whereſoeyer they be found are diyided to: 
wards the {atisfation of Creditors , by ſuch 


Lie Honourable perſons, whom the Statutes in 
[a] 34 H.8.c,4 this Caſe mention, (a) but above oPipghar 
| 13 Elix.c,9, moſt famous AQ in King James Ais time 
[b] 1. Zacob, doth moſt carcfuly provide /in thek 
Seſ.i$.c.iy, Calcs, (6) oy 


P———_ 


Of Obligations. 
TIX. X 4141. 


KC AZ E have before ircatcd of ary 
| ; ; and things, and arc now toſpcak & 
| (a 'Byac,/,;, Aftions: (a) now an Action comes from pre- 
| xr.1.c,t, - ccdent Obligations, as a Child fram a Mo- 
| (b)4d. 1b.z. 2, ther, \ Are Obligation is a legall Bond of 
iq if _ tie, whereby we are neceſſarily bound 19 
| [c) idLib. c,2.8. the tm or doing of any thing, (c 
| | a 


_ Allcivill Obligations may be divided in-- 

ro two kinds, Qbligations by the Comme 

Law, and by Statute, The Example of the 

former, is thar which 'yulgarly we calla ph 

nall Obligation, e&,, _ of the larer,that 

which we term a Statute Merchant, or wh 

_—— cyerelſe rakes its Originall from aoy Statute 
WM («2:1 $rar:, of chjs Common-weatth, (e) | 

>. An Obligation from a precedent cauſe, 

that is ether froma Contra&,or ſomerhing ® 

ſar nature,or froma miſdemeanour,or ſomething 

Flet: of that nature. There are former Species of 9 

ligations by Contra@, by a thing done , BY 

words, by writing, by Lonſent, HOW 
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, A DR ge 
n | $12 
© {How an obilgation is contratfed by x 
'F thing done. 
IJ 1. & 3 


A N Obligation is contracted by a thing 
done, as by murtuall giving, which con- 
fiſts in weight, number , and meaſure, in 
weight, as in things which are weighed, as 
rafſe, Silver, Gold, In number, as in 
Money. numbred.. In meaſure, as in Wine, 
Oyl, Corn ; now theſe things which being 
weighed, numbred, or meaſured, are given 
to this end, that rhe receiver hath immedi- 
ately a propriety in them, make a mutyall 
| being properly muruall, which 
Ex meo, becomes Tawmn, and when ings of | 
a8other garure are rendred tothe Creditor, [a7 Gan; to: 
and nar of the ſame. (a) £:3:Bra: i: 3. . 
\ It a man by Error paycs money to ano- 4; x: c:2, 
[ther to whom it is not duc, he ſhall recover yy, book En: 
Tagain by his Aion upon the Caſc, and ny ju 4prrom. 
he who took what was not duc, is -ob- I,2,3,Flet,(,2 
—__ 14%; 
2, He to whom any thing is given for hin | þ5 79%; this 
make uſe of, is obliged in the thing lent, T;zte,Sef,1, 
bur there is a grear difference berween a 
ng ual given, and a thing lent, for 
| he thar receives a thing lent is bound to 
make reſtitution in Specie, or to the value, 


af Accidentally it happen tobe loſt or conſu- 
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med, by fire, ruine, ſhipwrack, Theiyes| 
the incurſions of enemies, or loſt any ot 
way : Nor isat {uſhicient, that he keep th 
with the ſame care and diligence as hiso 
if any other perſon could poſſibly have 
hived with more ſafety, but no mans « 
liged againſt a greater force or caſuall 
dent, unlefle they happen by his own neg 
ence; as if one take athing lent,homem 
him, himſelf being to go travell, and th 
chanceth ro be loſt by the Incurfion of es 
b mies, robbers, or by Shipwrack : there! 
(ec Bracib. doubr, but in this Caſc he is bound to tt 
Brit.C.2B. rution. (c) 
Glan.l 19, 3. Now a thing that is lent is given 
C.3-F.nb.121. commodum, and is properly called Rescu 
B.Dr. & St. madata, there being noreward given fot 
26. 138. Flet. uſe by way of hire, and whatſoever is len 
$32.c.56, * ought robe lent gratis, tor when any remit 
Ad)Brac.th, intet veneth, it is rather a locution vt P 
_ Glav, 39. ting to hire, then a lending, (d) 

Flet .c.13.ib. 4, He alſo with whoma man intrufts 
| (c)Bracab, thing is obliged, & bound to reſtore it, as alk 
Terms v. Gar- if hehave committed any fraud or deceit 
wiſhment. Dr. relation to it, bur he isnor obliged under the 
Stud.1.2724. notion of a faulr, as for carelcſneſle 3 
and38.D,o7 negligence, for that whoſoever commits) 
Ent. Alton /ur thing toa negligent friend , it 1s to be ur 
le Caſe.Garder, puted to his own folly, bur chis Law ſeem 
& Hojiler, and now changed, unleflc he thar received ® 
Gager de/ive- thing in truſt, promiſeth expreſlely to keep 
- papa _ it a3 his own, ( | 
+ Pb ( E: A Creditor, who receives a Pledges 
South SOL, Pawn is alſo obliged, and bound to reſtore! | 

id s Caſe and 6f ſuch things are given for the ras 

| | nic 


A 
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niency of both , vix, by the Debror for to [g ]Byac,jb, 
procure the _— to be lent him,and to the Glan, t6,F,n.b. 
Creditor for his ſecurity, it is ſufficient ro 86 C,boo, Ent. 
keep it with a due care, which it he ſhall 4&ox ſus te 
| 3 Sun and accidemally looſe the thing be- Caſe Gage x. 
fore the debtor render the money, he is ſe= and Termes v, 
cured, nor ſhall he be hindered from recove® AMorggege.Flet, 
ring his Debr, (g) now we call that a due /.2,c,56, 
| careand diligence, which a man hath to- [h]cog 1.4. 
ward his own Goods, (h) | Southcots Caſe, @ 


OO. + es cow 4 IL) rot WARD Ev" = 4 SIE Arty POR OE On —_— ___— 
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Of oblig ttions by words. 


T1iFT.XVh 


Verbal Obligation is contrafted or 
made by Covenant, now a Coyenant 

is a certain conception of words which con- | 
fiſt of Queſtion and anſwer, as if ir de ſaid, 8 
doſt thou promiſe > I do promiſe, Wilt thou [8] Brae.jb. n, _ 
my I will give, Wilr rchoy do it ? 1 will 2.Prit.c.28. | 
o ir, Wilt thou ingage ? 1 will ingage.(a) Flet, 1,2,c.56, 
1, Eyery Covenant is either pure or limt- | 
ted to aday, or conditionall, Pure; as 
- Where ir is ſaid, doſt thou promiſe to pay ſo 
much money > «without "adding any day or 
condition, in which caſe the money may be 
demanded immediately,but if there be a day 
added when ir ought to be paid, it is imme- 

- diately due, but cannot be demanded before 
the day , nor upon the day, becauſe the 
Whole day is lctt to the Lifrerion of the 


Debtors 


RT. Inſtitutes of the 
[ | Debtor, (b) nor.isitcertain that it will ng. 
be paid that day, before the day be paſt, nor 
can atiy onc in likemnanner demand if one 
=: _ © promiſed topay this yeare, or this moneth, 
' [4] Brac, and 57:58 every part of the year or moneth be 
Bit. the paſk, (e) 
; 2. A Coycnant is made ſometimes condi 
1 tionally, as if it were ſaid, if 4, be made. 
Alderman,doſt thou promiſc to pay ſo much? 
where obſerve, that in this which is condi 
tionall, rherce is only hope, and expeCtation, 
and conditions which is cither to time | 
paſt or preſent, do either rorally adnull the 
| | Obligation, or clſc not ar all differ ir, asif 
(d)Braciib.n.3. a promiſe be made to pay ſo much, if 4, were 
Brit.tb,Flet. 1b. living, or be now living, for if he neither 
4 Drand Stul.2. were living, nor yer is living, the promile 
SIN is void, becauſe thoſe things which in na- 
 (<)Bracib. 2,4. rurc are now.certain, do not vitiate an Ob- 
Flet, tb. ligation by thcir being incertain as to 
| [ for. & Ste. us, (a). 
| £20.24, Things to be done, may alſo be reſalyed 
| TleJF #,b.j0, into promiſes, as a promiſe to do a thing, & 
| 219.6, _ nat todo a thing, in which Caſcir is beſt 
| Peſtp1.2.Con-" add a penalty becauſe of incertainty, ox lealt 
E gratts Seft.3 + the Attor be forced toprove the valucy now? 
\ Sze Pier fo.go. penalty is thus added, if this be not done, 
{ 3.8.& f0.336. then thou promiſeſt to pay ſo much,Nomne 


3 . | - pexe;. (#8) 

| »F,n.6/o.129, 4. Burir isto be obſerved, thar this ver- 

F K.and 112 H, ball Obligation is called a ſimple contra&,(f) 

| 30: Convalts 5 by uut Authors,who weigh that which is done 
| ICE L72,7,310, (g\mare fri! then the definitions of things 


| 3 EPe296, and that they do not bind, unlefit there be #5 
ak conhideration , or a quid fro q#02 by a 


WIACIC 


nn Lenerof Faglndt Frm 


here a promiſe is the occaſion, that 54, one [1]Dy, and Stus 
pth hat which otherwiſe he is not obliged /.2.c,20,0 24+ 
neo, (3) [k] Dier, f0.23 
A Covcnant in the Civill law .is perpe- #,142. 
all, bur with us a Contra@, though in [Flet.l.z,c.6, 
iting doth nor oblige the' Heires, Execu- Bra, Garranty 
prs, or Succeflors, (4) without which they be 89, Coo.l.2. 
xdally named, or that the King be Cre- Cromwells Caſe. 
itor, t, ] Nor dath it work anything, 6510 Plow,457.Dicr 
mmoveables, [x7] much 1:fe theryfore will 14.72.67. andf. 
n Aftion lic againſt Heirs or Executors, 42.n.12, 

ppon a verball contra, [m] Plow.ib,? 

| 6, VVedoſcldome contra upon a bare 
romile,cſpecially in things of conſequence, [n] Bro.Lega- 
: cauſe it is often made yoid by a wager in ger throughout. 
Law.(n) | | | | 


— 


% | | 

Of the two parties in 4 Couenant 
and Promiſe, 
TIT. XYVik 


Tere may be two parts, covenanting in 
our Law allo, and in rhis caſe either of 
them may releaſe ,. and the Survivor may ; 
Claim the whole,if it be unpaid, [4] but there [a] Byg,Zxec 
' Ae more frequently two or more 1n a Promiſe ;e75 149, 
there being ſcarce any one at this rimew T2 
will lend any conſiderable Summe to one 

U0ne, | 


of 


Teſtitutes of the 


Of the Covenants of Servant; 


S4:T, AYVILL 


As ryants alſo with us may covenantinty 
x Jperſon orſtead of their Lords, ro whan 
i} the Fee and other things which they ſal 
(a)Dr.and Stu, purchaſe, ſhall be due, bi 

[.1,c,8, 


a ths. — Y 


————— 


The Diviſion of Covenants. 


TIT XIS. 


Eoyenant is either»Judiciall or by cot 

ſenr, Judiciall;s thar which is Gu 

-\Ro..t, mand of a Judge, the'other is by the cov 

(3)Br w_ _ ſent of both parties » Without command « 
F, nbf.r2;, *") Judge. (a) 

C.axd D, 


pO EEE 


a 


Of void and unprofitable 


Covenants. 


OWL Ed © © 


(0a :bag |f 209 omit give « thing 


is notin Rerum natuya, nor cannot pol- 
' ſibly,ir is[a]voidgſo if one promiſe that which 
is 
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not any ones particularly, as a thing ſacred ['b]Bracjb, 
publick, (b) 
| 2, So he that promiſcth another man, 
hois not under his power ſhall give or do [c} Brac.ib, 
thing, is not obliged, (c) Perk.759. 
| 3, If one covenants for another , then # g7 Brac ib: 
x him whoſe Villain he is, it workerh Bjir.c.28, 
jothing, | Fletl.2.6.56. 
4. Ye who anſwers not according to de- x "uy 
nand, nor according to what he is asked, 
as if one covenant to pay me renne 
ounds, and another promiſerh five pounds, 
xr if one covenant ablolurely, and another 
onditionally)makes his covenant nothing.(e [e] Brac: ib:nz 
| 5. Nor are Covenants 'or promuſes 4.Flct. ib, 
'orth any thing , being made with or to | 
iem, whoare under our power. (f) [ f | Brat:th, 
| 6, He that is mute can neither Covenant (g)Brae.l.3. 
por promile, fince he cannot ſpeak nor ut- zy,1,c.2,9.8. 
er words congruous to a Covenant, which is Byjt.c.28.Flet. 
ayes received as to thoſe who are deaf, jb, 
cauſe he who covenants ought to hear the (h)Bracidh, 
words of him that promiſeth , and he that By, iþ.' Per- 
promiſerth of him that covenantcth, unleſs kins, 3,445. 
k on be done, by fignes or writing, nor is Coe.{.4. Be- 
Ws ipoken of thoſe who hear with aifhculty, werleys Caſe. fo 
but of thoſe who hear nor at all, (g) I2z3. 
'7.A' mad man cannor covenant, nor indeed [i | Brac. Brits 
any thing,becauſc he doth not underſtand and Perk. 3b. 
what he doth, -(þ) . (k) 1d. ib.and_ 
8.Whateyer alſo is coyenanted with a Monk Perk.722.735. 
(i)feme covert (k) or ſeryant (1) in and for (1)Brgo. Gor. 
their own perſons, is invalid, as alſo by him tratts 40. 
is condemned of felony, as far asit re- (m)Perk,26, 
ds ro the prejudice cf the King, or 27,&c, 
Lord, Ti 9. Thoſe 
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T1 9, Thoſe Covenants and bargaines whid 
are extorted by force and fear arc inyili 
as if any one by reaſon if Durefle of yr 
lonmenr promiſerh or granterh any thingh 
n Brie 5b. Perk, word or writing (#) which is fo tobe unde 
16,:19,Fulp, ſtood if the pa or agreement do at all rel 
payal.c, bay= t» the thing for which the parry is my 
gainesfo.ts. ned, (0) ſoif any one threaten to kill, in 
o Perh.18, res, or bear me, it 1 do but give or ki 
P Fulb.ib.Flet, ſuch x'thing, ir makes the pitt invalid 

{.3.0,7.Plow. unlefle the fear be Jeſſe then uſually happen 

fo.1g. to a refolyed man, (p) 

a. 19, Soneither can an Infant, or he that 
nexr tro an Infant, and who differs not mud 
from a madman, Covenant, unlcfle it befr 
his own benefit : And by the Authority 

q Braft, thy, his Guardian, (q) yet in ſome caſes an lt 

Brit. iþ, fant is boand. (r 

rPlow.fo, 364, 1nA Covenant i is made alſo invalid, 

: #condition which is naturally im Mble; v 
if the C6yenant be ro give me ſo much #l 
$ Braft and touch heaven with my Retr {r)bar if it wet 

Britib,Flet/, conditionally I did 6 fo roach Heaven witt 

2.6,F6;Dyer fo. my fingers pete were good, and becommn} 

I69,y,r. abſolure' and pure, 1 the Money may bt 

x Brathes, Fle, on She emianided. (t) 

*. 7 A'\Covenant is unprofitable alſo, if 


ſhall came'from Aﬀta'to morrow, yet alt 
@) prepoſterous, ir ſhall mor be reje 
I 
13, Bur thar Covenatits, and Obligatr 
ons may* be in writing it is'cyident ; for It it 


be bs > plea itch ro ay in caſe «a 
cs, 


! 
| 
{ 
| 
| 


be written in art Intrumene; thar a man yy | 
thy 
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miſerh ,- ivisſo ro be- conſtrued, as if it were E 
- in anſwer ro a preceding queſtion, (w) w Braft.mbns. 
14. 1t where many things are reduced in- pp.,;þ, | 
| to x-covenant,the Obligor promiſcth ſimply, 
ſs 1 promiſe to give: He is obliged to all; 
and/if he promuſeth one thing ſolely of many 
or ſome certain. things, the Oblpgation is 
| contracted into thoſe ro which he anlwereth, , p,,7.þ y,5 
| bs | bh. 
| Bur there are ſuch Covenants and Ob- TROY 
ligations at this day found out for_this pur- 
_—_ every one may have and aſlure to 
| himſelf his own Intereſt, if there be any 
| thing done againſt ir which is mentioned 
inthe Covenanr, and if the thing mentioned 
be given to another, yer notwithſtanding the 
| Covenanrer ſhall have his inrereſt, becauſe 
| the Obligor is bound ro the intereſt, or tothe y praf7.ib.n,g., 
: __ if there be any, (y) {oo Dr. and Stu.l. 
i6, If any, one Covenants with another, 2,cz2o.anf#21, 
| himſelf being inrereſted, it ſeentes'rhar he is 
lied 3; the Covenant hall be good, as if a 
wrdian -Coyenant with his Ward. (4) , nya ib; 
T7, Itisto no purpots ot yay onero Co- ; 
| Yenanr, thar that which» his own ſhall be 
his own in the ſame manner and form as ir 
- this, for thar' which is once mine by one 
cauſe, and from one, during my poſſeſſion, 
| cannot be mine again by rhe ſame cauſc, and 
from anorher, 
© 18, If the Covenanter thinketh and ſuppo- 
one thing and the Obliger another, the a"Brac.ibyy 4," 
venant is no more valid then if there had p{erq ;þ, Z 
keen no anſwer at all ro the queſtion, (a) 


\ Ig, Nor is it yalid if any one ol das” 
wi 
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1 with thee to commit an Homicide or Felonys 
} &c, For thou ſhalt not by this be obligek 
and Fleta, ib, 39. A Promiſe 1s invalid alſo tothe Keeper 
Perk.723. , Of a Goaleor Priſon, that a Priſoner upan 
c Byro.copditi, Execution ſhall nut eſcape or break Prifon, 
45 .85.Cromp, for wee ſuppole this co be againſt common 
Furiſd foto, Right and Law, which wills that men impri- 
Dyer fo,118.n. foned for debt ſhould be kept more ſtrictly, 
i.and f0.34.n. that they may more willingly and readily en- 
33. ] deayour to ſatisfic their Creditors,'c) which 
dPlow.fo;63. {cems truc in all caſes, where the Priſoneris 
ec. | not baile-able. (d) 
E Coo.l 2caſe' _ 31. Where a man covenants under any 
8g * Condition,and dies before the Condition be 
Aron » though the Condition be yetin 
| ing,yet our Law doth not give any Attion 
58,  ; ._ toan Heiroragainſt anHeir, (e) 

g Braftjb.n. _ 22. If there be any day of payment mens 
2.Bri.tb.Coo .{. toned which will never come, as Doomes 
3.Butters caſe Say, &c. it is immediately due, (f) a Cove | 
fo.28.&c.,Futb nant for the perſon ofa man or for an Eſtate 
para.c ,Bayg, 15 good. But the thing ſo mentioned in the | 
fol4d, Covenant cannot be demanded, before f1 
\ - 7, * muchrime be paſt, as wherein it may cone 

veniently be delivered. 
| 23. Ir doth nor ſeemrthar one! can well be 
covenanted with by a Body politick, becaule 
"yy oblcige themſelves to nothing, ſave 
- , uNndertheir common ſeal, [7 ! bur ifone buy* 
” ,eth any thing which is conyertcd into the 


_*.., uſeof a Body politick ns 
h Broo, Cotpe- tobe bound.) ee OY 
ranons 53, 


| . 
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Of Smreties or Pledges. 


T1T;RAL 


E,whom the Ciyill Law calls Fide j«- 

ſtor, we call Plegius or Surery, when 
ny thing is lent to another it is uſed to be 
neby the giving of ſurety, in which caſe | 
the principall Debtor faile, ſo that he is [a] Glax.l.10, 
nable to pay, then we have recourſe to the ;,;, 

tics (4 ] and not before [þ]  _ (byBricQ.m. 
1. Now Surertics, if there be many, ate e- x/6+.ib.F,N.B, 
ery one obliged in the whole, unleſe it be x35 F. 
therwile covenanred, when they become. 
iedges,and that ſatisfaRion was to be requi- 
d from them alrogether, ſo thar if many 
uretys were given,and ſome or more of them 

cart infolyen, the You _— A 
wing belongs to the reſt cither for the . 
le for "7 much as they have made de- eyes bw 
f X c | -y ca ais . 
_- ifincaſe of giving ſuretics, ſome A. 
ureties do oblige particulerly, for certain 
ats, as for what thall happen as to thoſe 
att rs "ey they © ige J Kr are : 
Io reiponſible for any more then thoſe par- = Lows 3h 
Kulers ro which og hs obleige. (a) [7 oy _— 
3. Now if ſurcties happen ro be ſued Pledges, n.F: 
rough default of their Principalls, and be 1, fo.13 ? I 
ompelled to make payment, they may have / 1 Go, 
Aion, againlt hin (e) that was 7 Of Fler.d,2,6,63: 


Inſtitutes of the 


Of obilgations by writing.” 
T4 EN IN 


| N E may be obliged alſo by writings 
Fif one writes that he oweth anorhet,« 
is indebred ro another, he is obliged byt 
writing, whether the Money be numbrede 
not, nor can he except againſt rhe writl 
that the Money 1s not numbred, becaule 
"1 hath in writing acknowledged himlcl 
; debred. (a) 
a Glanyſ1l0:Qrs, x Obligations in writing are of a hight 
T2:Braf7:1:3: nature and more binding with us then Cc 
PY:1:C3:#,9: nants ; fot in thete there needs no con 
Britic:28:Flel: pation th be expreſſed, (b) if in any cale url 
b:2:0,5%,. be a vetball Cunwadt which is atterwit 
bP low:f9:398: reduced into an Oblipation in writing, | 
Wt he firmer Contraft is w ily extinC, nol wy 
T3 wal there ariſe any Aﬀinn from ir, bur the Bo 
C F:N.B:fo: only remaines in force, (c) which now® 
I21:B/0:0bli- ſtanding, in caſe of Debt upon reears! 
er ' another former Obligatiun in writing 3 
Byo:ib:23: <rherwiſe; (4) nor is an Obligation 1 wh 
Fulb:c\Bor- made void or diſcharged by any verballf 
—”_— F2, miſe of not re uiring the Money. (e) 
Dier,ſ0, 21.9% 2, Now of this thete are two ſorts: 
A3H |, firſt, is called*fimple, or fingle, wherem 
© Dier, fois 1: Obliger or Debtor only acknowlegeth © 
{137}: | | Debt, and promiſerh paymenr : the of 
Sn | Condirional,which obligeth to a grenw. 
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1s namely double) with a condition annex- 
1, which freeth from the penalty , proyi- 
ed the principall Debt be paid ar a day af- 
pned, \ 
'3, And this is divided into Conventio- 
all and Judicial, Conventionall is rhar 
hich by conſent of Parties is written and 
akd , and delivered before privare men. 
he Judiciall is that which is entred into be- 
fre a Judge, of one that is in ſtead of a 
Woe : Of which fort are Recognifances 
ond Statutes Merchant , and of the Sta- 
lic, (f) (f) N.B. Entr. 
'4- A Recogniſance is an Obligation in Acton ſur le 
tiring inrolled, or upon Record, teſtifying S14tt, 
teDebror or Recogniſor ro owe ſuch a ſum 
tmoney tothe Crediror or Recognilce, and 
F acknowledged in a- Court of Record, or 
ctore a Judge, or publque Miniſter authori- 
ied totake ir. Now theſe are the Maſters of 
be Chancery , the Juſtices of cirher Bench, 
be Barons of the Exchequer, Juſtices of the 
We cace, &c, And thoſe are ny ys called 


\« 


Kecognifances , which are nor ſealed by the 

Recogniſor , but written and enrolled in the 

Aches and Treaſuries of the Courr, The 

ower and force of which is ſuch , that for 

loni-payment Execution is granted, and the 
Cteditor hath poſſeſſion given him of all the (g) eſt.$1s, 
hatrels of the -qrlyernrd (excepthis Oxen part 1./,2.527. 
md other Inftruments neceſlary tor Husban- 149.23.H.8.c. 
ty) as alſo of the moity of his Lands untill 6.& 37.H.8.c. 
he Debr be ſarisficd. (e) 9 $C00-7.3 Fer 
'$. A Starute Merchant is an Obligation berts caſe , fol. 


in writing , ſcaled and enrolled , or npcn Il, I2, 
F N- 3 Record 


Rare... 


" Inſtitutes of the [ 
Record [as we ſay} witneſling the Debtar wi 
owe unto the Creditor ſuch a ſumme: this; 
acknowledged before ſuch perſons as ate: 
pointed by the Statute : As Clerks, yi 
trom their Otfhces arc called Clerks of th 
Stature Merchant , the Maior , principi 
Guardian of London , or two Mctchantsg 
the ſame City, clpecially appointed : Orch 
the Maior, Recorder, and other ht men oft 
ther Cities or Burroughs which have th 

wer , and they arc ſcaled both with th 
Scale of the Debtor, and of the King, forte 

King hath a ſpeciall Scale for this purps 
divided into two equall parts , whereot tit 
one which is leaſt is commirted to the cart 
and cuſtody of the Clerk of the Starutt 
the ather to the Maior or Gardian, Thede 
dy of the Debror is Iyable to be taken upit 


execution of this Obligation, if he be alay 

man, and can be apprehended : Bur ifhe 

+ Hot, er cannot be taken within 3 moneths? 

; of make ſatisfation, his Goods and Lands 
(h) weft.ib.ſer, you : (þ) But if the Debror be in prilay 
eh 


IfF1.13.,E.1,ft, the Creditor muſt afford him. Bread ani 
3.5.H.4.c.12, Warer, (3) | 

G\)F.N,B.116 6, A Statute of the Staple is double , 3 

0.& 133. C. properly ſo called, rhe other imprope!)) 

13.E.1. Stat. That which is properly ſo called, is an Obl 

3. Broo, Stat, gation inrolled or recorded , which is a 

If. ', ' Knowledged in the preſence of the Maio), 

4, , _ andofoneor two of the Conſtables , an 

| ſealed by him, Now by force of this Obligr 

tion, if the Debtor make default in payment, 

the Crediror by authority of the Prztor ſei 

eth and detaineth the Body, Lands " 

, | | GooG 
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. Woods of the Dcbror untill hce be ſatisfied, 
 Wrovided he be found within the limits of the 
Staple , or that his Goods may be taken, 
ut if neither his Body, nor ſufhcient of 
oods be found there , rhe Chancellour of 
land upon Certificate of the bufincfſe, un- 
er the Sealc of the Maior , decrecs further, 
hat both bis Body and Goods, whereſocver they 
found , ſhall be taken , and bis Lands exten- 
td untill ſatisfattion made, (k) (k) weſt.ib.jece 
7, That which is improperly called a Sta- 173.27. Ed.3, 
te of the Staple, is an Obligation acknow- St,2:C.9. 
dged before either of the Cheife Juſtices, 
Or in their ablence, before the Maior of the 
Ntaple of eſtminſler , and the Recorder of 
wdon , and it hath the ſame force in Exe- 
ution as the other : Bur it is called fo im- 
roperly , becauſe it is not only uſed as the 
her among Merchants, bur according to 
th Example , 2moneg ft all rhe Subjes of 
England. (1) 4 (1) neft,'b.ſec. 
. It hath been often queſtioned, wherher 55. 23.8. 8. 
ar little peice of wood, which wee call a c, 6. 
Tallie, with an Obligation writren upon it, 
yand fraled with rhe Seal of the Debtor, may 
decalled an Obligation in writing : But be- 
Cauſe letters written in wood may be cafily 
raced qur, and altered , it was reſolved unfit 
toallow and open ſo apparent a way to de- 
cetr, (2) | | _ (m) Br0.0blte, 
9. Theſe conyentional Obligations oughr 80.F. N.B.fol. 
tobe in the firſt perſon , thoſe which arc in ,,, | 
the third being of no force, though ſome will (n) 
aye theſe being made amongſt Clerks in 0- 


ther Nations beyond Seas valid. (z) 
| N 3 109, Amongſt 


oY, 


'192, a6, 


(a) Glayl.1o. 
C14, BYxe.l.3. 
l7,l..C2:.9, 


(bYBrag,l. 3, 
' Fr.I&2., 1, 
Brit c,28,' 


( 0) C 09. {, 2. Obligation, (0) 
Godwards caf. 
fol.s Dyer, fol. _ 


Infl itutes of the 


19, Amongſt thoſe Obligations in wiſh 
ring , which wee call Faits or Deeds ; then 
are{ome things ſo ciientiall, that an Obligy 
tion cannot be good without them , othe 
things leiſe necetary and cfjentiall, Of th 
firſt lort are writing in Paper or Parchmen, 
Of the ſecond, Inditing and Form: The & 
miſſion of which doth not inyalidate the 


4 
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of Obligations mac by 
Conjcnt. 


Sm Þ T9 


"NV ligations are, not only by writing wid 
_#Fwords, but by Conſent ; as in Contra 
W wich arc bona fide, namely Bargains and 
Sales, Lendingsand Borrowings, Pare 
ſhips and Hirings, Wherefore thelc kind & 
Obligations are termcd Contragts by cor 
ſcar, in repard writing and Preience 15 nol 
alwayes nccellary, (a;) [5 
I. Wee muſt nor here omit that our ance 
ent Lawyers called thoſe Obligations whidl 
were contratted by.the Thing, Words, 
Writings, or Conſent; not ſo much Con 
tracts, as the com leatings and perfecings 0 
Contracts , to which, they adde Livery and 
Joy ning 3 (6) that is, an accumulation of 

greements, or odding Agreement to Agree 
ment, 


m 


Lawes of England. 199 
\& ment, (c) For a ContraQt cannot be without (c) Flet,1,2.C. 
conſent, and therefore poſſible ir was for that 65, 
reaſon, The other Formes were rather Or- | 
naments and gs ami, þ » becauſe the 
Conſent is chiefly material], and isin all, as 
| giving being to a Contra, and ſomethin 
morc, wherein the Conſcnr is declared ang 
@ proved, | 
2, We have ſpoken ſufficiently before of 
s Livery, The Joyning which we here intend, 
E is, whete many Aprecments for one and the 
# famething arc reduced into one Coyecnant. 
# For many Agreements and Parts may be re- 
{ duced* into one Covenant, as well as many 


things, (d) 


(d) Brit, ib, 
Brac tb.n. 11 


—_— Ae roo 


8; f Bargaime and Sale, 
TAT REEL 


Porgan and Sake is, where there is an A- 
apy concerning a price berwcene 
the Contratters , there FB ſomerhing re- 
ceived by the Buyer by way of Earneſt, 
that being an Agreement of the Bargaine 
- and Sale Lb bel , unleſſe there be a day 
given for payment, im which caſe it is not "LY 
| neceſſary, (a) But if there be any Writing (a) Bro. Cont, 
| intervening , the Bargain and Sale cannot 15 .& Afton _ 
| be perfe&, unlefſe ir be delivered to the ſur le caſe, 60 
parties , and abſolure : And where there 13 _ 
neither writing, intervening , Nor any Deli- 
45S N 4a - very 


” % © 
” a ©; 


>? 


Inſtitutes of the 
| very followes, they are at liberty , and the 
- b Glan,{.1o.c, Contrators may without penalty recede,(j) 
14. Bras./.2.c, But if there be _ thing given by way 
27.,»,1.Flet 1, Earneſt before any Delivery , and the Buy. 
2658. cr repents oft his Bargain , {o that he defires 

| 4 torecede, he ſhall looſe what he gave :And 
+; in caſe the Vender repents, hee thall make 

to vb. reſtirution double ; (c) But if the price be 


SY - "E.0} 
' ; $1 
4 184 
T3 
% 81 


whole : But the Vendor may have his A&- 
=: on, and recover what is wanting ofthe price, 
d Id. th. bur-not the thing ir ſclt, (&) 

Fo 1, Now it is neceflary that the thing ſold 
be certain or reducible to certainty , and 4 
certain \price agreed upon :; For there can be 
no Bargain without a price certain, Nor can 
demand be of a thing uncertain : bur if it be 


be ſo much paid for the thing bought, as ſuch 
a one ſhall valuc it at, unlefic that party 


be not able, there ſhall be no Bargain and 
Mow » as Not having agrecd upon any price, 
G 


j 4 \Frac. ib, | 
Eriat, t{.2.6058... z. And t 5 9 
, "©2302, 4nd tp the making up of a Bargain 
| I eNfol gh. n. and Sale, itſeems confi  ukk our Law, 
Ba | thar the price for the thing bought be in mo- 
Lf Fulb pop 2y Pumbred,, otherwiſe it is but a Contra 
Bt "gia ak in the nature of an Exchange ; (/) Al- 
\'} | pa +32-Perk, though if ſuch things be exchanged as can- 
i | Tat - Es MR UT ncly 
| i | Hg, The word Exchange ought neceſſarily 
_—_ — M 


6 


'Brac.ib.n.2. aid z or part of it , and Delivery followes, 
F- = the Bargain and Salc ſhall be perte&, Nor 

 /-, can either party recede under pretence of 
* 4, non-payment of the price in part, or i the 


_ agreed between the rn , that there ſhall 


_ willſell the price: Or in caſe he refuſe, & 


be transferred without wri- 


| Lawes off England. 
| co be inſerted, to make an Exchange : 


(e) E Fulb. ib. 


Z And it may be the reaſon is, becauſe the h Bro,Exch. 


E word Exchange implies a warranty, (b) 2,12, 
| 3, Ina —_ and Sale before and af- 
Erer Delivery , he who hath the thing runs 


{the hazard of ir , unlefle ir be otherwiſe a- 
Egreed from the beginning; becauſe indeed he 
EC who hath not as yer delivered the thing to 
{the Buyer is ill reputed Maſter of it, For 
{by Liveries & Uſes the Owner- ſhip is tranſ- 


Eferred ; For Example, If an Oxe dye before 
pit be delivercd , or a Houſe be conſumed 
_with Fire, or Land in part or whole be 
(drowned and loſt, it ſcems that all rhe ha- 
zard thall be upon the Vendor, . On the 
contrary, if after Sale , and before Delivery 
any thing happen to be added to a Fee, the 
profit ſhall redound to the Vendor; For rhe 
Commodities ought to goc the fame way 
wth the Diſcommoditics , and the profits 
ought ro be his who runnes the hazard and. 


danger, (3) Bur there needs nu Livery where i B7ac.& Glar 


Lands are fold by Deed inrolled, (4) vralic- ib. 


[nated by Exchange, «kN. Terms, 
4 Bargain and Sale may alſo be contra- Bazgam, Dr. 

Qed among ſome, cither Pure or Conditio- Stx.l.1.c.7., 

nally : As if the Buyer like a thing in a Lz.l.1.c.8. 


certaine time g-it ſhall. be..his for ſo much 
= ,. otherwiſe that ir ſhould be reſto- 
red, (2) FoÞ 


| prac,l. 2.c. 


5. Bur if onebuy a thing ſacred of a Ven- 2.7.n.2. Fler.l, 


or in regard rhe Conrad cannor ſtand, the 2.c.58. 
uyer ſhall recoyer as to his Intereſt againſt 
me Vendor, that he be not deceived , al- 
thouph the Buyer be obliged ro know what 


and 
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(m) lidem, ib, not, (mm) 


'1.R. g.c, 1, things belong to. the publique Law, 


196 2 Jnſtitntesof the 
Y and whoſe the thing is which hee buyeth, 
whether ſacred qr not,and whether bound «: 


6. Bur if a Vendor ſell any thing for ſound, 
and withourmaime, which afterwards prove 
maimed and unſound, and that it can be pr6- 
ved by the Buyer to have been fo at the 


.(n)6lan./.10, time of the Contract made , the Vendors 


c.14,P7ac.1.2, obliged ro rake it again, But if it were ſound 
£.27,0.2,F,N, and without maim at the lale, the Vendor is 


' 2.94. & D;, & not reſponſible for whar (hall happen after. 


Stu,{,2.c,42, Wards, (#) 


Flet.1,.c, 58, 7+  Whenany one ſells a thing immore: 


Dyer; fol.75 .#. ble, as Land, and in the Sale promileth it 
SE be free, when as it is {ervile, or dil-ingaget, 
Of and not bound, whereas it is bound and in 
(o) Fulb, par, gaged, The Contract is not broken by this 
Barig,1s, bur the Buyer may have” his Action againſt 
*(P) Glar, ib,c the Vendor for non-performance of prowile, 
If. Brac, ib,& Whicht is alike good, if hee afſume to male 


_ O'5.tr. 4.Dyer, £9204 cither for the quantity or quality, 4 
75 .k23.Flet.l. atterwards-the contrary betound. .o) 


7-c.,38.&1,6, Þ$. The Vendor and his Heirs arc bound 
C. 27 to warrant ro the Buyer and his Heirs the 


(q) Fulh, ib, thing fold, whether ir be moveable or in 


Coo f.3. Ferm- Moveable, (p) Though ſome are of opind! 
Hr ca'e, 78. o that they arenot obliged to warranty by tf 


1.4.Nokes caſe, aw, but in caſes expreſſed by the Law. ( 
85 © | 


} 9. 'Things incorporcall cannot with us 
(r) Þr. & $ty, {01d or bought withour writing. (1) 
1x8, 19, Meats which ſtink, and are purrikes, 
(S) 13. H. 4.c, 2nd Commodities which arc fallacious 9" 
'T.11.E.4.c.9, Prohibited to-be expoſed to ſalc;(s) but the 
With others, 11, The property of things alicnaced i 

\ ally, 
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»& Fairs, or publique Markers, are alcered, un-_ | 
"'Þ leſſc nay be the Kings, or rhat the Contracts 

! be by Covin and Collufion : fo thar in this 
'& caſcrhe Buyer is free from all feare of Evi- | 
'® &on, (7) provided there be ſuch chings (t) Dr.& Stu, 
© obferycd in the buying of Horſes as the Law {+ 1.c.25.&l.2. 
| : requires, (#) | C.47.0 49, 
FF 1:, And laſtly, as Actions cannor be gi- (u) Bras. l.2.C, 
; ven, lo ncicher can they be fold, excepr ir 2 8.Cromp. 7 u- 
{ betorke King, or by the King. (w) 11i/d,221, Dyer, 
2 | fol.99.3.66. 
(w) Plow. 79. 
Rro.choſem A= 
(tony 4+ 


———— ———— dS 
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Of Letting and Hiring, 


T 1 T.X XV, 


* Ening and Hiring is next to Bargaine 
| Liand Sale, becaufeas Bargain: and Sale 
| 1s contracted afrer the price is agreed upon, 
| fo Letting and Hiring is for a ſet Hire or 
| Rent: (a) For when a man lets his Eſtate (3) Glanl.19. 
| to another for acertain Term and'Renr, the £.19 Brac,l.z.. 
Lellor is bound to give the thing leaſed for £. 28. _ 
uſe , and the: Leſſee to pay his Rent, (by (Þ) Brar ub. 
' 1, Rentdoth. chickly conſiſt in moneyes Flet.l, 2, £599 
numbred, yer.ir-may atfo be in Corne, and _ ; 
the like :-(c) And ſometimes the ſole Re- (©) 34+E#.c 
ward or Hire. is in Fealty, (4) But when 11. | 
Land: is. leaſed for Land, this is an Ex- (4) Lt. {.1.c. 
change, (e) | Te - 
2. Emphytenſis, which the Romans: tooke (©) Id. ib. 
for eithey Bargain and Sale , or Letting and, 
Hiring promiſcuouſly , wee call a <- | 
| | [| © 
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(4 m 'b, 4. ting, (s]As allo he who hath a Free-hold, [] 
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T1 of which we have ſpoken enough before, | 
At YF.N.B.86 3. We allodo let and hire Moveables, z 
D. Bro. Leaſcs, Horles, Oxen, Sheep, ( f\) and Immoveables, Þ 

23, as Land : (g) So allo things incorporeall , a 

'(g)iF. N. B. rightof Paſture, (h) Tiths, (z) bur thole nat 
146; K.Li/.(.1, without writing, (4) (unlefic any corporeall 
; thing, as a Church , Churt-yard , Glebe, 


C; 8. 
 (h)8.N.B, fo. Parlonage houſes, &c. be cheifly and partie 


86, B. Entrics, cularly; let ; for ſo under the name of thea 
Agiiment. purtinences, Tirhcs and Oblarions pale like- 
(1) Terms, v. wilc,) (7) Soalſo Services and Labours : (m! 
leaſe, - bur not ſafely, as to the quantity , for that 


(k) Bro. leaſe, Errors are caſily this way contraQted, 
I,5.12.19., & 4. He who hires Cloaths,Gold,or Silyer, 


21, 43.H,6.c, or other Ornaments, or Oxen, cither giving 


Io. i or promiſing hire, ſuch a care is required & 
(1) Byo. leaſe, himgas a ail ent Maſter of a Family would 
15,20, have ; being had, if the thing by acci- 
(m) Entries, dent happen to be loſt , hee is not Ld to 
Servant.Dr.& make reſtitution , unleſſe it be agreed othet» 
Stu, {.2.c.38, wife, Nor is it ſufficient that he Lave ſuch a 
{ n] 13.Elix, carcof them as of his own goods. [0] 

& 8. 37.H,8, F, Letting of Lands and Immoveables is 
G9, . -- atthis dopobe reateſt occaſion of ſuirs of all 
[0] Brac. ih. others z Wherefore it is requifite that wee 
Dr.& $1u.1.1. ſhould ſpeak more largely in this place of 
Cc. 23:h, 26.4. theſe particulars. Every one may make 4 


: Flet. 7.2.c.5 9. lealc of Lands, who hol $ thera in Fee, whe- | 
|P] 32.H.8.c, ther he have Fec-fimple, or Fee-taile, and 


28. * 
bt Lit.l.3.c.3 


whether he be prong in hizown Right, in 
the Righr of his Wife, or of a Church,[] 


| ' | If. th.c.5. which is alſo trucin thoſe who hold as Part- 


Bio. leaſe, ners :{q} So alſo Ceſtuy qui uſe, | r] a body po- 
32.42. litick nay niake a teaſe. wir Jehoun wri- 
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| or a Leaſe, provided he exceed not his term, 


| and Guardians until their Pupils and Wards | 


Come to age. 
: 6, He tha 
Right, may make a leaſe for as many years as 
{ he pleaſcth, provided it be not to a Body po- 


| litick, leſt by erg ee. it leem a Demilc in 
{ Mortmaine, [#] He who hath a Fee-rail in [v7 pro, jb. 47. 


Z his owne, or Fee-ſimple in anothers Right, 
| viR.cither inthe right of a Church, or ot his 
| Wife, is ticd a little more ſtrictly , for that 


) they cannot leaſe Land by a ncw leaſe which: 
| iSalready let for aboyc the term of a yeare.. 


{ Nor any which were not uſually wont to be 
| letwithin the ſpace of 30, yeares paſt , nor 
| thole for a lefle rent then they formerly were 
| let for, or fora longer terme then 21. years, 
} orthree lives, and that withourpermiſhon of 
| waſte, To theſe alſo may be added , that he 


who hath a Fee in right of his Wite may ler it 


| Joyntly with his Wite, bur hath nopower to 
| alienate the Rent , bur ir ſhall come to the 


| Tight Heir of his wife after her deceaſe. | w] [w] 32.H,%c. | ; 
5. Arch-biſhops & Biſhops cannot let the 2g, | . 
Lands of their Churches for aboygz1.years, 


or 3, lives, ro be accompred fronflhe begin- 
ning ofthe leaſe , nor for lefſe Renr then it 
farmerly went for, nor far lejſe then former ly 
it uſed to be let for. [a] 
8. Maſters and Fe 


lowes of Colledges, 


and all Eccleſfiaſticall perſons arc prohibred 


[y]to ler cheir Church, or Colledge Lands [y] 13, Elixgce 
for more then 3. lives, or 21. years, to be ac- 10, 


_Compred from the beginning of- the =. 
Cs [NUT 


t hath a Fee-ſimple in his owne- 


[x] 1 Elz34.not 
| printed, Dyer, | 
and Chapters, Wardens of Hoſpitalls, /o.145.n.65. 
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(21 18. Elix, 
c,11, 


(a) 14,Elix,*, 
Ti | 


a3, 


\ 
(c) Dyer, fol. 
6L,7, JZQ, 
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[nor this without their privare Statures yer: | 
mir. ] Nor fo, unleile the leafe which is of 
faot | it there be any |be within three years 
of expiring. |x| | 
| Beſides, rhe Colledges of both Univerk. 
ties, as of Eaton and /rincheſter, arc obliged t 
take the third part of their Rent in Corn; 
(a) Yerare they not prohibited from letting 
freely thoſe Houſes which they have in any 
City, Burrough , Towne corporatc, or pub 
lique Market Town, withthe Lands belony- 
ing to them ( provided they exceed nor ter 
Acres ) according to the Common Lay 
England, if ix be not eontrary to the priya 
Statures of their Colledges. \b) 
9.,It is not without reaſon queſtioned, 
whether a Prebendary of a Cathedral 
Church way lawfully let part of his Preben- 
gary, procuring the ſaid Leaſe to be contt- 
med by the Dean and Chapter , without any 
conient of the Biſhop , the m— being 
both Patron and Ordinary of every Prebet- 
dary : but continuall and daily Cuſtom 
hath rendred his conſent unnccefary and 
pon. | 
10, TYoſe who have Benefices , cann 
make a Leaſe for any time longer then tht) 
reſide there (the hbercy of being ablent ' $0, 
dayes every yearc, being always permitres 
them) unlefle by the Lawes they arc permit. 
ted ro have two : In whichcaſe in regard 
cannot poſſible continually refide at both, he 
may let one to his Curate, [4] 
Ir, Lands and Tenemenrs are often let 
for the life of the Leſlie, Le] or ys 
OL | | of. 


L awes of England. IQ ; 


or for more lives, | e "or for terme of [f ] 14. jb. 

years, (+) or laſtly fora lite : and afrerwards () Id. tb. 
| char being expired |] fora term of years, [;] [h] 1d. ib, 
# and thar either by writing, or without , [4] [i] Bro.leaſc51, 
' nor by Indenture only but by Decd- Pol. () [k] Littl ab, 
S 12, Burif any vne lettcth his Landsby 1 F,y,B8: 148: 
—_ or without, not mentioning any "Li 

rearm but giving the Lelice poilcfion, He 
| ispreſumed to let them for the lite ofthe 
s Leflce, (m) | | 
| 13, There is no nced of giving polleſlion m Lt! 2:c.11 
| to a Lejlee for years, for he may enter by Plow.l52, 
; vertue of his Leaſe (unlefle beſides the Lealc 

there be a Grant of a Remainder to another 

for life, or in fce in the ſame Deed (2) for if a 

man makes a Leaſe of lands for ycars, though _ 
| he were Leflee before, yer he doth rightly rake 2 £4t.l.1:0.7. 
| NO of the ſaid Lands by this means, 

0) 

14. Leflor is bound to warranty to the Lef- © Id:iþ: 
ke ; for the Letice being ejeRed before the 
terme ended may have his Action of Cove- 


) and thar whether 


| nant againſt the Leflor, (þ p FN: 
2 #4 7% 


Bfv: 


| hebe difleiſed by the Leflor himſelf or b 
more ancient Title, nor only he, bur ſus 
ee. (q) 
* T5, Bur ifa third perſon eje& him againſt 
Riphr, he ſhall recorer-damages againſt the 
Eje&or of unleſſe' the Leflor agreed by In- 
denture, thar in caſe the Lellee were eje&ted 
he ſhou] have his attion of Coycnant a- 
gainſt fiim, (s) 
16, Lefiee for life by Indenture, in regard 
he hath a Free-hold, thall not have an a&tion 


of Covenant againſt the Letlor, in caſe hee- 
| - Je 


b- 


I45: M:Dier _ 


33 8:33; 
q 1d.tbe. 


r 14 :1b- 


s Id:ad; 
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oo Yn & him beforeſhis tcarm ended, but an A. 
FG ns - 17, Where a Leaſc is but fora year, and{q 
from year to yeargthe Leſlor cannot cjc& the 
Leſſee at the end of the Tearm, nor can the 
Leſſee go out againſt the will ofthe Leſſyr, 
EW, For: wholoeycr of them would recede from 
| u'Bro.leaſe 13, the agreement; ought to give the other ware. 
-\-Þ, -. * ning, @)- | | 
[2 18, Leflor cannot remove his Tenamn 
Will, ſo as to hinder him from raking the 
profirs of his Seed or Corn fowen, or with 
| | | out (granting him convenient time to It& 
ms [Iw]Lith. move his Houthold ſtuff, becauſe the rime 
| al os enough force-[cen and known to him, 
w) 
| 19, All perfons may regularly take formes, | 
F except ſpirauall, who arc prohubited,unleſe 
| rap c be for the maintenance of their Families, 
4 TP» x) 
j 20, Leflce is obliged to pay his Rent toth! 
= Loth, which if he thall faile to do 3 the be 
_ | or during the Terme may diſtrain, and thi 
| Dr Stats, leemy Kew... whether it bi aghbd {0 or not: 
Y 5 = -Brac For wharſocver is brought by the Lellce into 
| « Is, 15S; the Tenement is annexcd as a pledge for the 
oe Fletls . Rent,(y) but after the tearm he cannot, (A) : 
5g. © the paymentof Ren; admits no (atisfadtion 
 ACoo.Bevills the ng On Oe IOEY 
| cajexfe THO ” If Tenant of a Fee-farm doth not occupy - 
\ bs E.F.c.4. the Land leated for the ſpace of two peu 
 Welim.2.c.21, by reaſon whereof nhere can be no diſtrelle, 
 F:N:B:fp;209; "he Leflor upon his Ation may recpver it 
Ge into his awn hands, (b) : 
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| 23, Bur in moſt Leaſes whether forycars, 

life, it is covenanced, that in caſe the 

ent, be behinde art a certain day yearly, 

half yearlys ons hs that the Leflor may 

iecr & reaſlume the poſſeſſion to himſelf, or. 

at the Leaſe ſhall forthwith become vgd 

expire, In the firſt caſe, if rhe Rent @ 

day aſſigned be not paicd ; being lawful- 

demanded, upon the ground, by rhe Leſ- 

x, not only. he in his life time but after his 

ath ( unlefie he diſtrained in his life rime 

| the Rent, er received it upon tender (c) _ Shs. 

$ may enter; otherwiſe nor, (d) for © £00./.3.Pex- 

ent ought to be demanded, (e) nor in this 24nts caſe. 

le deth the day demand for the man, bur 4 Pr. Stu,l.r, 

the condition be that the Rent ſhall be £20.Dver fo, 

d in any extrinſecall place, there needs 571.17. 

| z according to thc opinion of © Perk. 836. 

ne,{f') though others more modern affirm *f Prer 1.8.5, 

x contrary, (sg) 23.24, 

| 23, If Husband and Wife hire land at roo 8 £90.1-4.Bur- 

cre & Rent, the Husband dying before the roughes caſe 

arm, the Wife may leave it,and it the Huf- fo.73 

nd luryive the wife and dye, his Exccu- 

5 haye the ſame liberry., {the Teſtorors 

Kei are nor ſufficient, ro ſarisfy the other 

is Cthe Rene bang compurd tp, py 

tear of years; (b). | ; 

\14. If a man make a Leaſe for a year, upon C.33-Dier fo. 

-Mdition that the Rent ſhall be by jo I46.n.70. 

Woel/mas, and in the, mean time give a 

mMerall relcaſc ro the Leflee of all Actions 

id Demands : this doth not remir the rent | 

it ſeems ſomething ſtrange, I Z#.1,3.c,8. 

ellee is not only bound'to the pay - | 
'O | ment 
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194 Inſtitutes of the 
F iere{0:4,n; ment of Renr, (k) but alſo to uſe well h 
gs rhing lealed: (1) lo _— prbug | 
I 1d.fo.324.n, ($4 EI" Wa ONS —_ 
| | Lefloraccotding to the pen y of the 
- It ; m) and 1s left to take his remedyy 
q me DIL, M9 ehied rſon, (x) unletle he hea 
| phpal o. nant 3-(o) butt is not vo ſell tink 
[| Jool6hn,z1, forageriny links and hirhes, the Lay ub 
| ne Jertgh, ge. PRO , | obligation of perſas 
" ſame as tothe mutual oblig 
pi is And theretore if the Leif 
n Dy. Stu,t,q, As in Covenants. And " 
C31 Jond 1,2 undertakes for himſclt wo " — « " 
(6 T7 thing, his Executors or Afignes no 
[40 d, himſclf is only bound, and rheyfre 
| Olay, 1 gg Joel Obli tion 3 (4) burths 
; P 1d,ub "? ©? from an manner of Obligation ; (4 2 
' 9q Dies, f.65. is ſometimes diſputable : A Leilee cover 
1 er, fo ab with his Leffor, that it either oy = q 
cu'ors, or Afſignes , alienate t _ wer 
ſed ro another, that then ir ſhall be = 
for the Leflor or his Heires ro —_ | 
ro eje& rhe Lefſlee, his eg roads fog F 
and' not lung afterthe Leſſee falls ” 
by kis laſt will conſtitures his _— 7” | 
trix, and dies; the wife marryes a ſccon ar 
band who alienates her right, and _—_ 
the ſaid Lands ; and it was much queſtic K 
whether in this caſe the Leflor __—— 
regard this ſecond Husband was nar ll 
curot'nor Aſſignee of the firſt, Burint "i 
it was determined for the Leflor, becau "8 
Eo '. ſecond Husband was in this caſe adjudgh 
I Deer, fo, 6,1, Aﬀrgnee in Law though nor in faR. Sth 
F F3 | 27. Ifa Leflce oblige himſelf to leave hor 
1 | _ fesin repaire atthe endof his rearm,the 


for cannot bring his a&ion of Corea nl 


___ _ Lawerof England. 195 
Miillche Term. be ended, although the Leſſee ['s) F,».b./0. 
Would pull the houſes down, yer he may r49.K. : 

bring an AQion of waſte.(s) (rt) Dr, & $11, 
38, Leſkee is notobliged againſt a greater /.2 c.4 pier fo. 
orce, or againſt rempelts, or Incurſionsof c- 33 .y.10,11. 


nern ies, unlefſe he do exprefly oblige himſelf /;| 264 35h. | 
 þ _ "ny | L.-T S0MTI4,13 Ie 
W 23. Tenant at will is not bound to repara- g fo. r.b.v.rx. 


fations as Tenant for years; (z) bur if he/ 1c s. 


s waſte, he is liable toan Afton of (w);4 jb. Dier 


Treſpalle, (w) | fo. 90 n.g,10. 
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= Of Partners or «Fellowſhip 
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£ 
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it [a] Little,l.3, 
| 6.2,3z4. 

122035 ans, ys are women of the ] Termes. | 
4am degree, who for defe of Heires Males & Parceners 
eeed by equall Right in rhe inheritance 1,11, ;,, 

{.their, Anceſtors , or cle rhe ſons of .©Wo. 

omen ro whom Lands not formerly divided 
their mothers,deſcend (c) by Cuſtome,are fc) Little.l.3. 
bole who from the Cuſtome of divers Pro- c,r,ond 2. 
vincecwhs. a1 Claw : | th 
nceswhich we call Gayell kind dg equal, 

} lucceed their Anceſtors, wherhcr they be 

| O 2 brothers, 


Fo 
Eg! 


ey tee wil then SER MSIE; ig OR ro Ag ASI, : 


1: | : 196 Inſtitutes of the 
7 | brothers,(or fordefault;of them) ſiſters, Ni. 


ces or Aunts, | 
2, Joint-renant are eirher called ſo prope 


ly , or improperly, (e) properly ate thd 


51G Inftit.7u'. yo hold a ce, or Frechold or any real 
; ComGelf. DI Charrell by force of the ſame Title, pro ins 
\ f0.67.n.18. viſe, improperly are thoſe which polleſleay 
: f9.160.8.43. perſonal. Gh 


artell ſo, and thole are thy 
wyned, cither by their own will ſolely; u 
purchaſing the Premiſes with their own my 

| nies, and fo pollefſing them pro, indaviſe, « 
elſe by the will and bounty of others,as whet 
one giyesany thing to two or more ioint]y 
untctle the Donecs be «a Body Polirick, 
receive under that notion, or at leaſtoned 
them,in which caſe they are tenants in Can 


'f Lit, 3.6.4, Mon, (g) : 
\g.1d.ibid, 3. Partners and joint-renants differ tw 


wayes, the former deing joyned by neceflity 
and are called Partners meerly in reſpeR d 
their inherirance : Joinr-renants have thel 
name either from purchaſe or Gift, and ar 


- 


} h See the ſor- panes wpether by their own Wills, and net 
| mer quotations + 


y neceſſity, (1) A 
4.Thereare alſo ſome,whoare Joinr-renam 
_ only for life, and yet have ſeverall inheritan- 
ces: as where Lands are given to two me 
or two women, and rd the Heirs of theit 
bodies, 'in this Cafe fo Jong as they livt, 
+ theyare called Johnr-tenanrs ; one of then 
- cry. Saarg, and dying”, his fellow ful 
| have the whole during his life, who alſo 
4 he ſhall leave Ile and die, his Heir 'with 
. . the Heir of him thardied before, hall hold 


\ 
. 


"4 Tof.c.r5, © the ſaid Lands in conjmon,' (i) and if " 
eh | es oo ne Ve ONES 210 00 y:1t 


> FF 
= & G " nd FT 4 1 
: "0p * K.- 


Pridtrint 9 1114 
2 OR COL winks : 
_ oO ATW nr Nod : yy 


197 


, 
Kg 


k Littt.l,3.c.3 


I 14.ibid. £.4. 
franger and the reſt are Tenants in Com- 


man,though the reſt amongſt rhemſelyes en- 
wytheir former appellation, 
_. 6, Wherefore Tenanrs in Common differ 
ſom partners in this, rhat theſe do nor polleſte 
ay thing in Common by Right of inheri- 
tance,as do the others; nor are they ioyned by 
any neceſſity, and from Joint-renanr, in th ar 
| mEy hold athing in Common by divers Ti- 
tles,6r at leaſt the Tenants are naturally ſo 
nequall,char they cannot admit of any con- 
union ,” ſuch are bodics. politick among 
[ themlelyes, or with ſingle perlons, (wy)  m.1d.tbid. 
1'> Of Firſt for partners, theſe rhough they die 

pefore Partition, tranſmir and leave their 

art to their children if they have any, 0- GE 

UN rwiſe to the reſt of their Holes! (z) n 1d.abid.c.z. 
_$. Parritian may þe made, cither by mu- Inf. c.14. 
wall conſent, (o)" or (it fome refuſe) by 2 P17 [0.179. 
the power of The Judge, for he who defireth * 43+ 

to have his parr divided, may. havea Writ of 

Partition, by which he ſhall compell che reſt ; 
todivide, ( p) bur if one woman Partner en- P.F.n.b. 61.K. 
=irgkts and having Iflue dieth, the Hus- © 259+ C.260. 
vand” being Tenanr by rhe courrefie , ma B261.C, 

Il them to a Partition, if it be not al qLitl.{.3.0.2, 
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9. Littletox 


fn (r)14iþ, 


[3]idib. | 
(t]1d.ib.F,n.b. 
62 FE, 


n Littletb.c.2, 


[w] F..b.34: 
Tcand 36:C. 


Inſtitutes of the 


9. Littleton doth] very fully deſcribe tþ 
manner of making .Partitiun, both by 
ſent and compulſion,but chis is rather mu 
rer of fa& thenof Lay ; that onely is obſes 
vable, thar if Partition be made by conley 
one or more of the Partners being und 
age , it may afterwards be corre&ed whe 
they come to full age, provided they dond 

confirmit when they come of age by receiviy 
the 'profirs : (1) and ifit be a Fee-Tail# 
though all be ar age ar the time of the Þ# 
rition made,yertheir Heirs may dilagreeto 
[s ! ſoalfo, if an unequall Parcition be was 
by the Husband of co-Heirs after Matrimony 
is diflolyed, either of them may diſagree, 

10, If after Partition, any part of cithers 

the Partners Eſtate lye eyifed by Law,Hed 
ſhe whoſe partit was, may compell the reſt 
a new Partition, andrecover a lawfull pitt 
in thoſe Lands which the reſt hold. (s) _ 

IT, If there be an Adyowſon in the t 
herirance, and the Partners will nor conſent 
in the Preſentation. of a Clerk . then the 
eldeſt ſhallpreſent in the firſt vacancy, and 
the reſt according to their Caſe ; and toths 
they may be compelled, if they refuſe to + 
gree, and every one hath therr lawtfull reme- 

Y, if they be hindred from preſenting 
their'turn; (w' | 
12, If there be two Joinr-renants of a Fee 
ſimple withi -] Burrough, where Lands and 
Tenemenrs are divi6ble by Will, and on 
of them deviſes his Righe ro a ſtranger, 214 


. dies, this Deviſe js void, and the reaſon 5 


becauſe that part which Law at his 
| pers 'W r; by the Dk 


= nf Dinka. ET _T R 


ch comes unro the other. by the Right of 

creaſe, and out of Delcent cannot any wa 

conveighed to another by a Will (which 

es .not its Operation till the Death 

- %g7 = nth om him that claims the [x] L;11[:l:3: 
oe, Ix} ET | Ce3s 

13, T4, rake'a Leaſe joyntly for years 
th this condition. agreed to between rhe ' 
flor and them, that |if the Lelices die be- - 
e..the Terme ended, the Leaſe ſhall be 

id, The Leſlees make Diviſion : and one 
them alicnarerh, his. parr, and dics , the 

e Leflor cannot reaſſume the part of him 

ar died, bur the Alienec ſhall hold ir du- 

Ing the life of him that ſurviveth : nor hath 

ccupation in this Caſe any force; but it two 

ike a Leaſe for. theit lives, and make par- [y]Dier fo: 67. 
tion, cither of then dying, his part, iname- c:18: 
ttely'reverts tothe Leflor, (y) | 


o 


14, Twoare: Joint-renants tor life, one of 
hich .lets our. his part by Indentureto a 
third» perſon for. years, reſerving a Rent 
tom it.to him and his Heirs, and dies, the 
queſtion. is, wherher by his death the rixle did 
NC ly vaniſh,or whether the ſurviving Joint- 
tenant ought to hold the whole for his life; & 
if-he ought, then wherher he were left ro his 
«2..libertty, _norwirſtauding the, Leaſe of 
his fellow, or ro take onely the Repireſcr- 


- 


ved upon that Lid þ and it was adiudged by 


the Juſtices, that. the ſurviver ought robold 
tewholeLands for life,and thatfreeanddil- [z "1d:f0;178 , 
wlged from the..others Leaſe, ()- 7” | mts: 

-I5;And this is the difference derween: Joint- 

tenants in Fee, and, Parrners, that neirh 

Le. ”" | "0 of 


[a]Liul,jb.c.z. 


M4 \ 

p 

«7 ! 
h. * 


(b)1d.ib, ) 
Fe rd. 


Dr Stu... 
C.I&., | 

(e) Little ib, 
[f Fn.b.62.C. 
(g])31H.8.c.1 
32 H,8.c.32, 


Inſtitutes of the 

of the Donees can charge his Lands whi 
he holds, fro Indiviſo, with any Rent lony 
then for life, but a Partner may,and then 
ſon is, ir cannot preiudice his fellow or | 
Heir, who derives his Right not from hi 
but from the Donor, but Partners ſuccee& 
one the other for defe of Heires, may 
one anotherr derive their Right.(a) 

16. Which notwirſtanding in letting} 
Clearly otherwiſe, for if one of the Done 
who holds, fro Indiviſo,to him and his Hei 
let out his Right for a compleat Term, un 
dies, the Leflec after his death may retain} 
during the Term, nay he may enter intotle 
Lands, a'though they 'were not delivere 
unto him in the. Lefjors life time, of an 
wayes poſſeſſed by him, (b) and thereafons 


diverſity between a Rent Charge ,and a Lear 


is iudiciouſly givenby Litt/eton, (c) which 
leavEto be conſidered by the ſtudious. ' 

' 17% If there be two'Joint-renants of a fr 
v4 trdng; and either of them , the Wed 
being ſoldy retain the whole money tv hww- 
ſelf, his fellow can have no Aion again 
him; :(&) nor could  Joint-renants or Tt 
nants in| Common formerly be forced t 
make Partition, (e) unleſſe it were by tit 
Cuſtome of the place, (/) burthis is ohe! 
wiſe atpreſenr, (g) and yer Joint-renant, 
Tenanr'in»Common being eieRed by thet 
fellow; may have an Aion of forcible Er 
ryagedt him, fo 

_ 18, Tenants in Common, for that they at 
in bydivers: Titles, if' they be cie&ed n 
Nranger, muſt bring their ARions ſeveit'Þ 
:3 F win 


Lawes of England. 20T 
which in Joint-renanrs is otherwiſe, (þ) yer [h]Little.tb, 


oy Tenant in Common may ſue iointly for a [! |Bre,Te- 


W <curors,[} 


EF .. 23. Laſtly, there is another kind of Te- 127. 


thing which cannot be divided. (4) nts 1 com. 
19, This is thei difference berween thoſe 2.5.and4,3F. 

who hold chartells reall, and thoſe who hold 

| chartels perfonall in common, that they 

being cieted by their fellow, may have an 

Lielone fume, or an Fiettione cuſtodie ter- 

| rarum, as their calc, requires, but the other 

ys cannor, but are left to take them themſelyes, .,_ . . 

8 when opportunity happens, (&) [k "Littlegb, 
| 20, Tenants in conmon of charte!|s,reall 
or perſanall may leaye their parrto their Ex- 


| Se [11F.nb. 
' 31, If rwo poſleſſe Goods in common,and 118 H. 


"WW one of them deliver them to a third perſon, 

== he +-5 Inpuiate his ARion of account a- 

== gainſt the derainer, and not his fellow, (m) (m] 14, ib, 

| _ 22, this is eq n true amongſt partners, 

| Toint«rtenants, and Tenantsin common, that - 

They muſt bear ancquall burden for that 

Rich they poſlefic in common, ſor if one or 

= more refuſe to contribute, the reſt may 
bring their A&ians againſt the refuſcrs.(n) [n]1d. 162 &* 


nurein Common with us, which comes cither [o]Common in 
by reaſon of agreement , (o) or of Tene- Groſſe. oY 
ments amongſt thoſe of the ſame Fee,(p) or [p]common ap- | 
.tometimes of divers, (q) for in many Man- pendant,or ap- | 
Nors, the Lord bath ſpacious and large purtinent. * 
Sroands, in which evcry Tenant according [q 'Commoen by - 
ro therate of his Tenement, hath a Right reaſon of vici- _ 
of paſture,or of digging Turf, Bur in regard yage.Dier fo,' 
\ Theſe kind of grounds for the conyenicncy 47.u,12,13.. 
of the Common-wealth , cannot admit of - '- s 
EE | Partition, 


Y » _— 
= 


: 202 Es ; Inſtitutes of the 
NR Partition, Evexy one who hath ſuch a Right 
inthem may, (it through covetouſneſle ay 


4 = in too great a number of Cartel)be re 
(r)F.n.b.f.125 edto iuſt and equall bounds, (7) 


——————_——— LE nn 


Of Commandements and At- 


| SL SATA 
(a)F.y,b.t21, ! 
(b)G1lan1. 11, Command)may with"us,as with the Ciyi 
Brit.c.28;New 4 Law be contracted fix manner of wayes, 
Book of Ent, Vi% by the ſole cauſe of the Commander,(g) 
' Account, Attorn ® of the Commander, and the party com- 
= Commandment, manded, or of a third perſon, or of the Can- 
Terms of the mander, and athird perſon,or of him that is 
law,v. Account commanded, & a third perſon,cr laſtly of the 
Dr. Stu.l.2, Fcommander or maſter, #1 arty commanded 
C24, Flet.l,z., % lervant,and a third perſon Examples might 
C71, 73, calily given, but mens endeavors are n« i 
Tc 'Brie cas, alwayes accepted , and therefore this con- 
Flet.1.6.c,27, mand is not much in uſe with us, wherefore 
d Brac d.a.tr.1, theſc are to be implied from the Examples of 
 C,10.26,27, KEtring, andother Contradts, (b) 
| [e]Plow,28g, 2: | The Servant cannot have his Aion, 
| ASD; 4 Fr his Maſter for commanding him any 
UW) Fler.liz.c.rs ing uniuſt, (c) but a'third 'perſon may if 
} Perk, 188: the command bring him any. preiudice, (4) 
6. 4#lb,Pay,. for that the Law ſuppoſeth P 4 AR of the 
| ©,Contrattsyfo, Servant to bethe ARof the Maſter, (ec) If! 
CE FerT.ct'h . 2. There is nothing hinders with ns, bu. 
 Plow.fo.t4, hat a- command may be deferred untill ? 
| ON | day, 


us. PP. wt == * 


Lames of England. 203. 
ay, or be done upon condition, and is | 
minguiſhed either by the death of the Ma- | 
er of ter ) | =. FMWELTA 
3. The ends of a Command are diligent- 15, 
7to be looked after , and oblcrved, and 


pt, (£) 


g Perk. 118, 
p Fulb. pural. c, 

tO — _ — Comratts, fol, 

3.Plow. f0.14., 


| Of Obligations which ariſe from 
implyed Contrads, 


TIT, XXVI11, 


Bligations by our Law ariſe from im- 

plyed Contrafts many wayes : As for 
C:anſafting buſinefſe Turelary , dividing of 

mmon, Bur as for the trranſaRin of bu- 

ineſſe, and the like (a) that which is done a Dy, Stu.l.2. 
y the command , or for the ſake of one that c, 5 1;prac.l.3, 
5 abſent [ if Lawyexs have informed mee a- ty.c.c.2.2.10. 
Tipht, ] is rather left ro the conſcience and Flet;1.2.c 60, 
ttegz ty of him whoſe bufinefle it is, then to THY 
arAtion to be ſarisfied. Nay(which is more 
tobe admired) it oft happens, that for do- 
ig"well a man may incurre the guilt ofa 
Treſpafſe ; As if hee drive his Neighbours 

Attel- out of anothers Corne , or carry 

Tithes expoſed ro Carrell into the: Parſons 
Barne, (b) Rp b Dyer, f0.36. 

'1, Gardians may ſuc the debtors of their x. 38, 39. 
Pupils; And the Guardianſhip being ended, 
they are lyable ro render accompts, ſo may 


bey, claim the Expences which they were 
| | ar, 


 " P.Bkh KF, 


af Ioiſtitutes of the 
Al at , by reaſon of their Office , of the 

(Ce)F.N,B. fol. pils, (c) Aon. 
118.8. Terms, 2, A Donee alſo who ſues a Donee & 
v, Gardainin 'the partition of a thing given joyntly 
ſocage, Flet, |, both; and a Partner who bringas Writd 


204 


3.0.15, artition againſt his fellows, may be refers 
(a4) Flet, 1.2.c, aka (d) x "YI" 
| Furthermore? E xecutors may ſue the A 


GO, + 
n EW 


| "4 of their Teſtarors 5 and may be {6 
(e) 1d.fo.1 19, ©d by the Creditors and oy ys (e) which 
M.131.,0,145 '* rue allo in, the Adminiſtrators of thoſ 
"DH. who dye inteſtate : ( And in theſe ſuceel 
(f) 18. fo.120, f1ens alſo, whole Predeceilors owed money 
P71 or had moneys owing to them in the nane 
(g)1d.fe.121, *f their Abbies : (g) And in the Husband 
K. & 122, E, whole Wife was indebted before Marriage, 

(b) 14, r12x,c, ® had money owing unto her. (hb) | 


:\ x4 24+. + Dolindto the Creditor for the ſaid mo Ic 
Q 24T804, . 5. An Heir is bound alfo by the Ob 
| Tyerg 3.75 04.46:5/99 Of his Anceſtor , if hee be namedini, 

47& fol.z78, 204 receives ſuthcient from him to ſatis 

yy. (&) which, however I Thee ro be true only 

(k)F} N, s. where the Moveables will not ſatisfic deby, 
120, 1, or where the, Executors arc not mentioned, 

| * _ An Heiralſois bound to warrant Landsal- 

enated by his Anceſtor , with Charrer of 

OL -Þ warranty, if hee be named in the Chu 
L1d.$54.D, yer. (HO 

£:.--.» 6, Kone lers Lands for a cerraine Rent, 

and deviſerh the reyerfion of them to anv 


m 1d, 121,N, Rene Tra s. 1's i may claime the 


CO PI ION 4 "TR9s LES et a  & , 


7+ The Kings Cuſtomer havin g the Kings 
| money 
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y ey in his hands , is Debtor to him ro 
whom the King by his Charter hath gran- 
td an annuiry to be received yearcly from 
ſuch a Cuſtomer. (#) (mn) 14. ib. F, 
$8. Laſtly , we. are obliged by the Con- 

tracks of our Wives, Children, and Servants, 
fur Wares rakefi in our names, and conver- 
ted to our ulcs, as. if we had made the Con- 
tracts qur ſelves. (0) 


(o) Dr.,Stu.l. 
* — \- | 35 C. 43. Full. 
DOE ron wg 25 Ry — par.c.contr,fol. 
7b BT | 3,4. Plow.fol. 
. . By what Perſons an Obligation 1. Dyer,234, 


is acquired unto us. Ny bk 


TIT. XXIX, 


N Obligation is acquired unto us b a & 
FA. Procurators , and by Children, which , 
we have under our and jurisdiction ; : 

your ſelves and children of our own, and - 


(a) Brac. l. 3d 
ir. 1.C.2.0.12, 
Flet, {,3,6,60, 


1y 


Inſtitutes of the 


man. 


i 
{ 
— +08. "26. vain hs — — — ———_. 4 
} 


By what meanes an Obligation 
is taken off. 


T1IT,XXX, 


A N Obligation is taken off by Payment, 

becauſe every Obligation is removed, 

when that which was due 1s paid, whethet he 

payes it who owes it, or another for him: 

© And that whether the Debtor know it or not, 

a Brach, ut, 2 whether he be willing or nor, (a) which is 

Flet ib, i, Only rrue, according to fome, where the wri- 

; ting [if there were any | be cancelled, or an 

b Dr.Stu. 1.1 Acquittance be to be ſhown by the debtorgb) 

r.r2 | © © To the explanationof which aſſertion , ſome 

Rs | put a difference between a ſimple and Cote 

\_ _ ditionall Obligation, and affirme, that the 

Fe Fran of a conditionall Obligation may 

e proved. by Wirneſlts, although the wit 

ring remain intire, and no Acquitrance be 

| ſhewen; And thar becauic de Parry being i 

Ne i0 a certaine time under a penalty, 

he cannot withour danger expe the delivf 

ry of the Writing or Acquittance , ſecing 

he is wore ſtrialy bound, rhen if the Obi 

ation were Ale : So if the'party pay , his 
urety is free : And ſo on the contrary. (c) 

r. An Obligation is taken off alſo by Re- 

teaſes, Which is an imaginary pa ment ; As 

if ir be ſaid; have you received all that | 

owe you upon any cauſe whatſoever ? And o 
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beanſywered , or ( if the Debr be in writing ) 
'F written, As heavy +5 evra to ons received 

FA us niay one for part of a 4 Perb, 
dg well as for the whole : As iſo allo- vba ein _ 
ther things whatſoever arc reduced into a y, zz, 
on enag ee? Ape raken off thus, and in the 
fame way which Obligations are, They may 
alſo be renewed , ay reduced into another 
| Obligation, or more into one, as if a cer- 
hin{umme of oy be promiſed for many 
Debrs, Cauſes, and Obligarions, [eJ There e Byac, ib. x. 
| isalſo a Releaſe in Law, as where a man 13, Lit, 1.3.c. 
-- qvapy Debtor fra Executor ; for in _ g. 
cale hee forgives the Debr, [ f which is lo f pro, Teſtam. 
farrerrue, oh it 1$ vated rake upon 1x18, Fon 
kim the Execution of the office, or not. | g| & Plow. 184, 
|, Allo if Lands be charged with an |" : 
mity, and the Debtor negle& payment for 
lome yeares , and afterwards upon the pay- 
ment of one yeares Rent obtain an Acquit- 
_ Unce _ = Creditor , the a for che 
 refidue is urrerly extinguiſhed. [þ | | 
\-3, So allo by mcwins of Altering , as x Djers TED 
where an Obligation is transferred from '* * 
ne perſon to another, who cannor be bound, 
_ tis wholly loſt ; As from the perſon of one 
mo isof age to another who is an Infant: 
. And in renewing or altering , there may in- 
ervene a ſurcty and a penalty, as allo a 
ondition ; That if the Surery doe not well 
truely pay , the Princiall ſhall re- 


"vain, 6] 
4. Inbriefe, ir is to be obſerved, that an 
_ Voligation may be diflolyed rhe {ame ways 


by the ſame means by which it is contra- 
g. 7 Tad, 


1 Brac 4,3 Hf» 
I TEL 


208; Inſtitutes of the 
© _ Reed, ifir ariſe froma Contra, or any luch: 
_. like thing, namely by the thing , as if the 
thing be reſtored, by words, as it it be to the 
k"Dyer, fo.75:; contrary, and in contrary words, [4 | By 
25,36, C6, writing ; Asit I write my ſcltto owe money, | 
' and the Debtor write that he hath received 
By conſent , as ifthey agree mutually to re- 
; cede fromthe Contract : By delivery, as in 
' 7} Ccaſethething be re-delivered : By joyning, 
I Brac, ib. As in caſe it be doneon the contrar tr 
*. FS. Bratfonalſodeclares that an Obligation 
” _ may bc taken away by ſundry exceptions, 
| and that many waycs , whom any one that 
m 1d,ib.;. pleaſcth may read, ms | | 
| © "0 6, There is alſo another way with us, 
* Which we call waging of Law ; for if any one 
| ; | Challengeth money of me upon a ſimple con- 
a 1d. 1.5.7.5. watt, 1 may wage my Law againſt him, [y] \ 
£.13.3.3.  53,c, 1 may promiſe to come into the Court 
- . }|. ar a day 9 cially aſſigned , ahd performe 
the Law, Now to perform the Law, is inthis 
caſe ; To doe that which the Law requires, 
namely to make Oath , that ncither the ſum 
required, nor any part of it is duc: And to, 
...7 bring orhers with me who ſhall afhirme upon. 
© Brit.c.28, Oathlikewile , that they belcive the Oath 1. 
F.N.B. 122,;, have taken to be true, [6) Now this is No-. 
* * thing elſe bur a Judiciall cranſaion which 
our Lawcs permit us, | 


| 
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ſtirutes of the Lawes of 


ENG LAND. 


OY i a 
Rae of 2h As 


i of Obligations ariſing from 


Crimes, 
(ARIES H ER E are Obligations al- 


= ſo which ariſc from Crimes, 
> or from things of the ſame 


Y narure. Now Crimes and 


z 
$ 
| 


with they are commirted ; for the 
| ill and the intention are the Interpreters 
the fas : And from theſc Delinquencies 
= | — exons z as Leger ni 
mege , Theft, Rapine, &c, (4) (ofwhich fy, { £ 
Re ſhall diſcourſe _hereaſtyr, ) Or _ 4) 455.1 Fg 
s crunesg 


Co AFR ern oo © 
9 AIP SC Erer 13 Gn ow ern re 9». der. j . 


f* 
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Inſtitutes of the 
crimes, as Injurics and Treſpaſles; fur under. 
theſe all our Writers comprehend Obligat- 
ons ariſing from PR_ crimes, 
1, The Civill Law puniſheth manif 
Thefr by adjudging reſtitution to be made 
four-told , and Theft lefle manifcR by ren- 
dring two fold, But the Lawes of England 
punith neither with Jefle then death , provi 
: UW 2E ded the thing ſtollen be to the value of 11, 
(b) Forteſcue, pence, (b) | 
C46. Bro. 2, Thefc is divided into Larceny and 
. Crown.z., ” Robbery; Larceny is defined ; The raking a 
way of Chattels perſonall in the abſence of 
the Owner, and is either Crand or Petit 
| according to the thing taken, Grand, | 
f when the Moveable that is ſtollen cxceeds 
the value of twelve pence, Petite is , whendhh 


(c) Weſomn. l.z. It is under the value, (c) Robbery is, when 
- tit. Indiflments '© 1s taken from the perſon , or in the pre 
$.58. Spec, Ju- {ence ofthe Owner. (d) 

ſtic.'l; I.c.larc, 3+ Every Theft with us isa publick crime; 
(d) weſt,tb, s, for Petite. += & though it be nd pu- 


659. | * - Niſhable wich death, bur with impriſonment, 
| 4 _ and ftripes, is according to ſome, accounted 
(c) Bre, Coron, Felony , (e) though others are of contrary 
(f) Stam. pl. Judgement, (f ) Wherefore we ſhall ref 
coron,l,s.c.15 this rather to the Order of publique Judge 
ments, es 

4. Yert..wee have thought fit to obſerve 

here, Thar it is in his choile who loſeth 80 

thing by Theft , whether he will proſecute 

the party civilly or criminally. For diſen 

bling the Theft, he may ſuppoſe the Theit 
to have found the thing by accident, and { 
_deraine jt to himſelte , and. ſo recover © 


thing 


OY 
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er thing i felfe, or ies value. (g) But of cri- (g) Trover, in 
6M winall proſecutions wee ſhall fpeake here- Book of Entcr. 
after; To Brac.l.5.tr.s. 
C.3 I,y.2 .Flet. 
© PW TO og rl S [.1.c.38.Dycr, 
T fol$Þ.n.$. 


Of things taken by force. 


T 4:0. ks 


"Phe word Treſpaſſe hath a very large Ha- 

| Tritude , and comprehends every violati- 

om of the Law, Burt our diſcreet Lawyers 

allonly private crirges Treſpaſies, and make 

F iſtindtions even amongſt theſe; for thoſe 
dhoare accompanyed with force, are Trel(- | 
piles more properly: (a) Yer they callo- (2) F.N.B,85. 
Treſpaties Fnewiſe from the ſpecies of G.Fled.4,6.4. 
dawfull a& , though not violent, bur _ 


Wa. 
mn 
fa 
z 
*, 7 
4 ig, 
, 


Gdenrall ; or ( roufe their own words) ſi 

= toſs, (b) whence the forme of Adtion (b) F.N.B,fo, 
am the firſt caſe bath alwayes theſe words, 92. K.Terms, 

ge ng! fg in the ſecond [ contra pa- v.Ationtr le 


Jl 8.) Bur Plaintiffe may if hee pleaſe, caſe, 
F Wemble the force, as where he brings his 
Afton in the. Sheriffs Court, who hath no 
Sognilanee, de vi &* armis : And though he 


thought ir congru- Treſpas, ſir le 


P 3 OusS caſe, Iz, 


1 þ 14.40.40, 


' 6D. 


Inſtitutes of the 
ous enough to refer yiolent Treſpaſk to'te 
ritle of things taken of dev , andthe oth 


to the two following Titles, For ſince th 
Koman Law makes e lubje& of theſe Tr 


Kirin which Dur Law of England divides 


y .into two heads it threetold ; left it nx 
icem ſtrange, that Ireter ſome Caſes, wh 
belide th© force, afhxe a contumely allo 
on ah7? manger injured, to a third Title, | 
I, Now the AGiiun fer Goods taken ly 
force,or de vi & a) ms, lies as well for thing 
taken by force which arc inanimare, as Cat, 
Ploughs, &e. As things animate, as One! 
Sheep, and thoſe not ogly rame, but wil 
allo, if they be in our Cuſtody and Juriſ6- 
tion, As Conics which arc in our Wane, 
(4) and Pigeons inour Columbaries : (2) 
10 for our Seryants, ( f') and for Apprent 


d F,N:B.89, 


e 1d. £6 A. 
f 1d.88, D, I; 


B Id. gt, 1. 
hi 1d. 89.0, * ; | 
3 1d. go, H, ©» (g) for Wives drawn away with ther 
7 Hutbands YOu: + (b) for har Fg el | 
| :F, O a Sonneor a Dayghrer, who is an Heite, 
R's. ang- marryir og with any one without 
new Bog, Entr, our conſent, (3) for quantity, as many, ( 
| "Treſpaſs RYo. for goods of Felons taken out of our Liberty, 
Treſp Fulb. _ U) for Weifs and Strays driven or carryed 
wrongs, Outofour Fees, (wm) | 
n Dy. Six. 1.1, And this Ation is given for the repur'i 
** © * ingthe loſſe luſtaineg;& thar not only again 


FE rhe party that did it , but againſt thoſe thit 


' Þ Brac.l, 3.tr, ; 
1,c.an.%, Plc upon the caſe : (x) Burt nor againſt the! 
"a6:4-Me ih. xceauror of the Trelpakk (0) nor his Hey fy 


: * _ -(p) becauſc it is perſon 


and penall, 
UV] 


— At. 


/ Wb _— YG 74 4 _ C—_——_—_—_—_— — _ 


_ Of the Aquilian Law. 
TIT, 111, 


*Reſpaſſe upon the caſe, is that whigh ci>+ * [=p 

þ > n= ppg e to che pero nj. | 

red, or. 66. gry nit contumely with rhe 
damage, and this the Civilians cumprehend 
W uder the Title of the Aquilian Law, be cauſe 
Cans Aquilius was the Author, being Tri- 
bupe of the People; of this papular Law, by 
which theſe treſpaſſles were puniihed ; 
þ 4 0008; referr thisto the Title of inju- 


1, Now he who damnifies the Eſtate of 
condition of another, commits a Treſpaſle 


- 308 the cale : As for example; where a 
mheriff by a Wrirt direed to him, takes a 
Debror and afterwards lers him eſcape, (a) * * nb fo. 93. 
«upon his return makes falſe Information to 4-C- 
the Courr, that the party hath no Lands or 
—"—_— elſe in his Bailiwick, whereby he 
may be diſtraincd, and fo becomes the occa-, 1... > 
bn of the raking of his-Body, (b) fo alſo; WF" 
| he who fixeth ſtakes in any water, whereby 
| nothers Ship or Vellell laden with Corne, © 1d.92:F 
| of other. Merchandiſe is overturned, (c) d Bo:Exty., 
moreover an Atturney orCounſcllor at Law, Athon Sur le 
who through ignorance or deccir looſerh his caſe i# Atuur- 
Clients cauſe, ( d) a Barber who ſhaves ano- ney:*. 
thers Beard ill, or with a foule Raiſor,(e) © Id:ta Berber* 
+7 P 3 a Phi- 


214 


f 1d .in.Phiſi, 
þ #-N.3.93. 
 Dier fo.$12, 

#.86, 4 

I F.,N.B.in 
the Writ of Re- 
Pleg.aueritth: 
68. and thx 
Writ Vetita, 
nannio 73; 

k Dier 248.3. 


Inſtitntes of the 
a Phyfition or Chirurgeon, who either gn: 
rantly or maliciouſly handles a fick or woun- 


ded perſon, Y, a Goaler who uſcth a Priſe. 
ner more hardly then he ought, (g) he who 


- diſtraines the Cattell of anothers Plough, 


where he may make other reaſonable diſtrelz 
(b) or he who having juſtly taken anothers 
Catrell by diſtreſſe Sh not carry themto 
an open Pound, but to a place unknown, the 
ReRory of a Church, Fortrefle,or into ano- 
ther County that rhey cannor be redeemed 
or replevin'd by their Owners, (i) he who 


>», nterverts the Courſe of a River which 


J0.36.n. 
3B.and fo.z's 6, 
| #$j19, | 
TS MSE.LGC4H, 
n Boo. Enty, 
T0, Aition Yur 
| lecaſe, and + 
| Tref; aſſe,Brg, 
Treſp.F,N.R. 


- 
oy 
Ll 
) 


thould drive a Mill, (k) a Lefſec or free-hol 
der who commits waſte: [/) Bur this is ſpecial 
in regard that by an A of Parliament, he 
forteits the thing waſted, (») bur in regard 
the Species which might be referred hither ore 
infinite, I ſhall rather remir you to thoſe who 
are more large, as treating expreſly upon 
this ſubic, then trouble you with too great 
a glurand multitude of examples. (») 

_ 2 Healſo isJiable ro this ation who dam- 


- Nifies or hurrs another by accident, though 


it be net through. any fault and deceit, 


ns 


vt 434, 
| If. 36.Flet!\ 
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X ENS of Treſpaſſes ani Injuries 


"T1 Ia 5 Yo a Bratt.l.3.c. 
* F F have declared how that under hy web FI. 
wW this generall notion of creſpals we, 1145p v4, 
mprehend every breach of the Law, bur , 4.n.3.Flet. 
ve ſhall rreat here 88m 4 of that which , Leeds 
redounds to the diſparagement and contu- jo 
ely of the perſon iniured, as when one |, * 
ikes, beares, wounds, or maines another, _ 1;. fo7vm. 
(a) or where without any force he aſperceth _ fo.75 n.21. | 
the credir and reputation of another by ap- for118 2.79. - 
probrious words, (b) or by diſperſing libels'o ng ng. 
of falfly impriſoning him,(c) or ill intreating 1 pol 3. 
him in any ſuch likeſorrt. (d). | 19. 
1. They ſeem alſo ro be guilty of this rrel- 77... ſo. 85 x. 
| oy who plot and imagine uniuſtly againſt 87./0.244.n. 
> lives or fortunes of others, whom our £1 pre 
Lawyers call Conſpirators. [e | $1: @.xr6:8 bh 
2, Nor ate we only capable of being inw- LII6.MN. 
red in our ſclves, bur alſo in the perlonsot f Bro.Treſp. 
thoſe who are under our power, as of wives, 43.Fulb.79. 
een, (g) and Servants, (þ] and 14.90, 
Vi mm ) og ET. nd 14.80.and 
3, A Treſpaſle may be cirher greater or Icl- p rater. 
fer according to the circumſtances, now rhe Tyeſpaſſe 7. 
circumſtances we account ſeven, viz, the Servant, - 
cauſe which moves the ARor, the Perlon. as i Bro.I/illenage 
well of him thar commirs, as of him who ſuf- 24.7reſpafs5 3. 
ers the iniury, the Place, Time, Quality, Villenage 2.4. 
P 4 Quantity, - 


\ 


21 6 Inſti fules of the 


4 pep; Cues event. And theſe are mar 
T1a 


1 ], either as ro the aggravating or dwifh 
k Byac/:3:1r: Niſhing the puniſhment.(k) 
' 1:6:6;Flet:l:1; 4+. Wecall a contumely, or ſlanderous an 
| £:16:and:(;2; iniurious words ſpoken againſt any ni 
cet} 1 man, Scandalum magnitum, which deſerve: 
I 3:E:1:c:33: Rreatcr puniſhment then any other zin te 
1:R:2:4:5; and gard of the Honour and Dignity of thepe 
 13;R:2:;c:11; fon injured, ( {} unleſle it Ea be any my 
' -mDier:fo: iuſtly excuſed, (m) bur ir is mnch doubte 
285: nz37: whether ſlanders youn againſt a Prince 
, nld:155:u:19; may be referred hither or nor, () 
_ oBrac\{.3.r.t 5 This Aion as all other ARtons of ite! 
- RE. paſſe lies __ him through whoſe fault 
. pld.b. and by whoſe will the Iniury was done, ( 
! qCo0.1.4.S1an- and is given for the repairing the _—_— 
bops caſe fo. the party iniured ; as himſelteſteemes then, 
' T52ntg; © and rhe Bac who in this ca ſe arc Judges {hall 
'F 1d.ih Hexte, give. (p) * 
'$ 1d.ih,Buch- 6. Nor will words which arc too generall 
ers caſe n,3. (q) or which have a dubious Interpretation, 
t Fler.l,4.c.19; (r) or falſe accuſations before a competent 
u Brac.{.4.tr. Judge, give colour to this ARion,befides that 
T.c28: it may be defended by Juſtification, (t) and 
IN adnulled by the diflimylation or tergivernr 
tion of the party iniured, { «] 


Sn i RAPS © 42  & as we 
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of Obligations which ariſe from 
| imputed Crimes. 

4 | | 
[ 


A Judge with us according ro ſome makes , : 

| A the tie his own bealfadelo , (a) bur p ro hSotrs 

athis day.che party who is prejudiced and © 

wonged-by a Judgement ; rather remoyes 

hiscauſe ro another Court, cither by a Wric 

of Errour, if the Court were ' a Court of Re- 

ord, or © pam by a vu of = Judge- 

menr, and requires amendment and correcti- JO 

mof the me ſenrance, (b) , 74 BlIRgGs £ 
I, Yetare there Obligations with us alſo 

from impured crimes, as in caſc an under- 

{ aeriff give falſe information to the Kings 

Court, or make default in Executing the | 

wmmangs of the Juſtices, the Sheriffhimſelf c Dr,Stu,l,ryc: 

hall undergo the penalty, and not he\ (c) 24, ; 

balls, if the Kings Cup-bearer doſubſtiture d 25,8,3,Star, 

hers in his Ofhkce, he (hall be obliged for 2,C,21, 

deir defaults, (4) which holds true not only © 14,E,3,Stat, 

the Exchequer, [e) but in other Courts 1,c,9,Dyer, 

lkewite where the Officers Deputies do not I61t,r,q45, and 

performe their duties, | f] as alſo in Eſchea- 238,n38, 

tors who ſubſtirure anorher whoſe A they f Crom ,Furiſ, 

refuſe to be obliged by. (e) mr 7 
2,.In the like manner are Hundreds of g 12,F, 4,c,9, 

Counties obliged ro the compenſation of Coo./4,4, Mit- 

that is loſt by Roberies commirred wn tan caſegf0433z 

them | 


TIT. V. 
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"Ii! them ; unleſle rhe apprehend the Thelk; 
(b) And the Neighbouring Villiages, toany 
place, whoſe Trenches an Hedges are ille- 
L | gally throwne downe by perſons unknoyn, 
1 r4:c,459, (i) r 
k Plowd.fo.9.' 3. Soif a Servant by negligence burn his 


}  IDyer.fo. 158, maſters Houſe and the neighbouring Houk iſ | 


#.32.f0,266. toit, the Maſter is obliged ; in like manner, 
m9. |} 1s the Maſter of a common Inn,if his Servan 
' mm _Dr.Siu.l.2, (4) or any one cl{c within his Inn, (1) take 
' . £24. , nies fomany" Gueſt within the Inn, and Wii 
n Fulb, Para . the Keeper ofa Priſon, if any of his Servants 
vV. Contyatts fo, ſuffer a Priſoner to eſcape, (») bur of this i 
3.ds _ 7 ſhall Gnde many other kindes in our 

EE carned Writers, (n) 


he 


Of AG1ons. 


__ @ The Aithoe 4 


' of the Regiſter,  NAdiion and a Writ are often times 


 FN.B;Bra#, FA uſed promiſcuouſly for a Writ wherein 
| E5.tr.5.c.17, party is ſuramoned, containeth a breife and 
 DFN,B.z32, thort narration of the Fa, which produceth 
| | 35,47, an Agion, Bur thoſe Lawyers of ours who 


| © 1d.170,169, profelie the Explication of Writs, aſhim 


364.7 them to be ofa far larger extent then Acions 
E: | d 1d.79. 164. (4) for thatthey contain many extrajudiciall 
RR Tb commands of < ſupream power, in thole 
bufinefies which conecrn pr yon ir's ſelf, (b) 
the Common-Wealth, c) or private perſons 
(4) bur the cheite part cf them are in caſes of 

Judgment, 
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idgment, Of which ſome conſtirure Judges, 
e) lome re uire thoſe who are —_— con- e 14.110, 
ure CS inkſthx Judgment ro thole who f 14.153. 240, 
emand, (f') ſome free men for acertain time G 14.28, 
rem Judgments, for ſome ſpeciall caule, (g) h 14.85, 
bme force thoſe who arc unwilling to give i 1d.156. 


$ 

* Wecuriry ro bear Judgment, (b) ſome permit k 14.39, 

; bole who arc in Suir, ro ſubſticure others, to 1 74.79.69, 
 Wicoſecure for them, (3) ſome prohibire and m Regiſt, Ori. 


repwithin compaſle thoſe Judges who ſtretch giz, 
Wiheir Juriſditions roo tarr, (Foe remove n Reg, Fudici- 
Fuſes from one placero another, (1) Laſtly ale. | 


ad others proſecute and bring ro an cnd p Bro, Attion . 
thoſe which ate begun, (») now thoſe which popauicr & Sur 
proceſle are called originall Writs, le Statut.. 
thoſe which promote and cnd procetie qByac./.2.c.3, 
pun, iudiciall, () R234. 
1, All A&ions flow cither from the com-rFN,B.fo, 
won Law, . or from Starures, (p)but from 145. 
which ſoever they flow, they are all either $14,116, 
mainſt the perſon, or theEſtare,or both. (9) : 1d.119, 
2\Perionall Aions are thoſe which arile u14,138. 
inſt any one from a Contra reall or im- w 14,92. 
pited, of frm a crime reall and 3-4 or im- x Bro. Aon 
pited, 'Now thoſe Writs which are iflued Sur le caſe 245 
wnhin either caſe upon Contradts are for y F.N,B,85, 
themoſt part theſe, A Wrir of Covenant, z Id.gy, 
onine,7o) 'of Debr;{t) of Detinue) a 14.100, 
(u)of Treſpaſle, (>) upon the caſe, in which b 14.101, 
moe on is contained, (x) C 14.105, 
3. Thoſe which are iflued our in either caſe, d 14,114, / 
#touching Crimes, are thoſe of Treſpaſle, e 14,171, 
) Deceir, ( ) breaking of a Park, (a) or | 
ncoure, Raſoous, (b) Artrainr, (c) Confpi- 
 wey, [d] Champerry, { e] | 4,Reall 


lane informe and commence. proceſlc, (m) o Regiſt, Brew, 
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4. Reall ARions are tholc who are nin, 
tainable againſt any one not obliged tg us bye 
any Right, bocauſlc our cſtate corporall or in 
corporall, which is immoveable is polleſt wh 
him, or as it were in his poſleſſion, which hel 
may cither reſtore or name the patty in wholeWe, 
name he policilerh it; as if- one demands offlc; 

any onea thing certain, vi, a Fee, Lands,": 
an Adyowlon, pretending ones ſelt owner offi; 
it, and ſues not for the —_ or ſo muchin 
the ſame kind, but the ſame ſpeciticall ting, 
and for this, that the demandant ſuppoſe 

_ the thing his, and brings his Aion againk 
the Tenant, who denics ir, the Aon of 
Plea ſhall be againſt the thing ir ſelf, [f) 

5. It the thing ſucd for be a moyeabe, us 
an Ox, an Aﬀe, a Garment, -or ſomething Wy 
conſiſting cither in weighr or meaſure; al 
rhough the ARion or Plea at firſt ſcems to 
be as well againſt the thing, as the perſon, iſ; 
becauſea certainthing is ſued for, and for; 
that he who poſlelleth it is bound to reſtitut-ſ 
on : yet in truth the Aion is againſtthe 

ſon, becauſe the tued is nor precilely | 

nd to reſtoie the Tpecificall thing, but 


under a disiunRion, either the thing or it 
value, andheis freed by paying the value 
onely ,wherher the rhing be ro be had or not, 
and therefore ifany one claim a thing move i 
able taken away upon any occaſion, or lent, i 
| | he ought in his Attion to aſcertain a value, 
| Cp)Nracy3 vr, otherwiſe it is vt no force, nor ſignificth ok | 


thing. | x Bn 
6. Now of AQionsciyill,and for a particu 


lai thing, as the claim of a particular things 
TP ſom 


=. 6.4.8.4. Flc- 
. Fad,z.c.60, 
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Wome are confeſſory, and ſome negative, con- 
flery, w where one afhrms a co1 a or in- 
Mcorporall thing ro be his, as a Fee : allo - 
-Fterc he affirms himſclfro haye' a Right of 
| poing through his neighbours Fee , or ot 
drawing water, even whether his neighbour 
will or not, and it is therefore tiled an ARi- 
an for a particular thing ,becauſe he requires 
{particular incorporall ching,v;x, his Right 
ofa way througha Fee ; and confeflory, Go 

'Fauſe it is by 'words of affirmation, But an 
BY &ion negarive is that which the Lord or 
Formner of a Fee brings againſt one who is 
xeuſtorned to have a way through his Fee, 
&nying that he hath any ſuch Right, and 
this Aion is ſaid to be for a particular thing; 
ecaule by ir the Lord of the Fee doth by 
tclaim his Liberty ; and theſe kind of Ai» 


ayarc norfor the Dominion or property of | 


ithing, bur onely touching the Kight of | 
mio f , ; (h)Brac.ih.n,7. 
7, We have alſoſomething paralelro thar Flet.l.$.0.37. 
ich was anciently called Atio Reſciſſorla, 3 $53 9249» 
& any one be difpofleſt of his Eſtate being 
i qurance, and the Lands deſcend tothe 
Heir of the Dideiſor : the Difſciſce hath 1i- 
ty to recover his poſſeſſion by his own pro- 
FAQ, or.(as we term it) to re-eater, and 
Fludgement be given againſt him , he 
Wy reverſe ir afterwards by a Writ of Er- 
br, becauſe his abſence was not through con - 
empt, but by reaſon of Durance and im-_ 
filament ; and haraong MN aa Hy | 
reaſon, that he ſhould rejudiced by 
fy ſuch Recor. and rhere Bis, lame "—_ 
ER 5 4 | be 


y 
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for thoſe who arc in the Kings ſervice,or yg 
; are beyond the Seas in any bulineſle whihiſ ar 
1 concerns the Common wealth, andarc inthe + 
| mean time diilciled being unable to makelff 4 

\ 3 Litt.l.z c.con- Their continuall claim, nay there are ſon 
 finwall claim, Who affirm that he who is beyond Seas abou 
FB his own bulineſle if he be dillciſed, may up 
on his rerurn upon his own authority reenter 
upon the Heir of the Difleifor , without 
Li bringing his Afliſe, (k) y 
kid.ibid, _$.4nd there is ſomething likewiſe which an-W þ 
| ſwers to that ſac, Attio Payliana,and whichs t 


; afforded by « particular a of Parliament, ([) 
 1138lizce,s Which renders all manner of alicnations & 
' '*" Lands and Goods, made by the Debtariof 
defraud the Creditor, void, and of none e-WW. 
fe, and morcoyer inflidts a penalty _ 4 
thoſe who are guiltyof it, and who defend; 
it as lawfull, | 
9. Nor do we want that which cqualls the 
. ancient A{tio Serviana, for the Leſſor may of if 
proger Right diftrain upon gvods which are 
rought upan his Fee; and detain themun- 
till his Rent be ſatisfied, becauſc we alſo do 
tacitely eſteemrheſc in the nature of Gages, 
; or Pledges, akhough this be not with 
mm Bro.Diftreſse out DiſtinRion; (w) To this alſo may be ad- 
' 13,597.99, dedthat atho bypetbecaris, & quaſi Servianty 
SE for if any one receive monies borrowed of + 
nother under a Pledge or Pawn, and can- 
not afterwards receive his pawn upon tender 
of the monies, the Creditor refuſing rorede- 
| ; we - the Debtor may in this Caſe have 
| In F.ud 1s A pane ps mpg 3 to ſuc upon af 
i x n.b.86.G, Agion qual Serviana , who being (effed of 


Land, 
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il Lands, 23 by way of - Mortgage, is diſſeiſed 
or ciected our of rhe, 
40, Nowwrits which are proper to reall 
tions, are cither to recover a propcrty,or | 
n, (o) thoſe which appertain ro a v Fler.l.6,c. 1 
y are writs of Right-which are of di- 
yers kinds, (p) and thole allo which arc ofy r,n.6, r, 
the lame narure, (9) 6.11.19, 193, 
11, We may ſue tor a poſſeſſion, or for that Q 14x, 
which is of tha ſame nature, whether they pj 2c 258 
be loſt by force, or detained, being commir- : 
ted voluntarily to another apainſt Right, in 
which ark 5 ard cn w_ may be repens 
wars which we call Affiſes, (r) and thole ,p ,, 
ant arcof rhe like narure, (s gy T ng : 
1% And for the recovery of a polleflion gg 1, ou 
which being voluntarily po retir to another , 1, xd. 
detained, There arewritsot En-, <p, 4 
rok divers kinds, and others like them. (?) +, þ 205, 
03, Preiudiciall ARions alſo are reckoned 205.206, Brac 
long reall : now thoſeare termed preiudi- , 411.7 ; 
which arife from incident and emergent *'* 
s, in which ir is inquired, whether 
| np ide or not, if not, then whe- 
| Uerhe be aually free or a Servant ? a Son 
not Son ? ad if a Son, then whether 
| *gitimare or Baſtard,e+c ? (x) and they arc y racks. tr. bs 


2 polle 


 Gilled preiudiciall, becauſe they are iudged , , ,, , zyie. 
nd beth Gang” the principall Ai- , 15g. 

7 «a, (w) w 1d ib, 
24. Adtions which arc mixr, being as well 

2 C unſ is thing as the perſon, and fo call- 

 Wideceaule they have a mixr cauſe relating to 

doth, as the dividing an Inhericance be- 
een agny the ſerting of Bounds a- 


mongſ 
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mongſ Neighbours, for if wereſpe& the per 
ſons, they are both complainants, and xs 
ſpendents, although he is not properly ſad 
to be complainant , who cites the other to ,;2 
Dane, The Writs which ae WM; 
rin thele Caſes, arc thele de Partition 


Actions which th, 

F are given either ſolely as penall, [c} orn Wa 

c) Brac.l.3.tr, beneficiall ro both, which ſome call Civil, 
X.c.4.n.5, Criminall, or mixt, [d} 
& Glan,/.1.c.1., 16, Thoſe which relate meerly toa particulat 
$rac.l.y.ir.s; thing , are all thoſe which grow from Conf 
E31,Littl,c, tracts, or of the ſame natute, and claim no-W 
Keleajes. thing for wrongfull deraining , of nome 


(<) F. x.b.fo.1, perry as a puniſhment of the —_ (e) and 
Y p 


ſe are penall, which are ordained for tt 
preventing of misdemeanours,of which fo 
are thoſe popular ARions which are givento 
| Informers for the benefit of the Exchequer, 
f) 1d.191, 9nd themſelvesagainſt the breakers of t# 
(g)Brac.l.3, rutes,.(f\ and thoſc relate both to the thing, th; 
w.1.c.4.n5. nd perſon, which regard the thing as the Wa 
(h)1d.{.4.cr, x PFincipall cauſe, and the perſon as ro peri 
£.6.x.3. nall performance, (+) of this ſort-is a wi hy 
20 H.3.c.4. of Aſhſe which claims the thing, as to reſti- | 
\ tution, and yet is againſt the diilciſor, as toy 
Damuiages for the iniury, (þ) and a wit fi 
waſte, which requires thething waſted, and 
trebble dammages, (j 
I7, There is alſo a third diviſion of Af-th 
5, for that ſome give barely the dammz th 
gc5 ſuſtained, ſome Jouble, ſome webs, and 
| | ome i 
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ne ten-fold, (4) Thoſe which give barely (k) Brac. . 3. 
e Damages ſuſtained , are all ARions x a og 6 
reſpalle, (/) Thoſe which give double das (1) New book. 
does, 45 againſt ſuch as make an aſlaulc a- » Entries, 
Binktthoſc whoare called ro the high Court Tyeſpaſſe. 
&/ Parliament , (m) and againſt him who (m) x1,H,6, 
Wroſecures any Attion in the Court of Admi- ; 17, 
aky, which is not within the jurildiftion of 
»toreuit * And mo ©. nc thoſe who 
too high a rare upon Vicuals, (x) Treble 
jam en againſt choſe who aojotly ex= (n) Ns 
-—nn fry r} pages ra and /Tes | 
enrs; (op) Or who caulc Ryots, (p) And /.. 
n-fold rhe Area arc pane 1 ainſt (933 2-2 
tour receives x Bribe for bringing in (5 up 
18; Be - wee have not unaptly faid. c 5h & 1 
meAdtions to be bone fide), and lome- of __ Pals s; 
ne Right ; for though no ſuch diſtinQion ,  * a Was 
expreſly found amongſt our Lawyers, yet * * 
Rande them frequentin praftice, For the 
images which we receive from Contradts 
Trelpaſſes are Ieft and remitted ro the e- 
yof the Jurors , what, and how much it 
jad fudgment is given according to their 
limarion, "Where on the contrary, in Ati- 
which have reference cincipall tothe 
ang,onles the complainant prove the thing 
iAttion to be due, and to be his, the Ati- 
falls, becauſe neirher the Jurors nor the 
have any other power in theſe then t9 


F 
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ond, mn the Defendant , as to the thing in 
Hon, or to free him, Whence it happens, 
WMone and the ſame ching often occaſions , 


Ldouble AQion, viz, a principall Action for 
Q_ . the 
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[ f rherhing which is of ſtrict Right, and nol 
ther which is acceſſory for the recovery il 
Damages, which is bona fidei, 
* Ig. In the diſtinRion of arbitrary Adi 


ons from Attions , bona fides, The Cala 
doc not very punQually agree, Nor do wel 
find any other of them in uſe amongſt usir 
England, more then theſe we have oblervedY 
Only this we may adde, That the Chanc 
lour of England, or the Keeper of the Great 
Seale { whoſe Authority is almoſt the ſame 
to whole Conſcience and Equity every one 
who is without remedy in the Law may api 
peale from other Courts before Judgemeaſ 
given, is not bound or pre'cribed ra 
Lawes, bur that hee may decide and conyif 
= all cauſes which are for this purpole 
ought before him, according tothe Judy 
ment and Conſcicnce of a Good man, anaiF 
impriſon him who is contumacious and ! 
EIS _ fraQtory ro his Decrees,and detain him there 
_"'F Plowd.$31, untill he becomes conformable. WJ : 
; | 20, We have no uſe with us of that which 
r was called Athiode Pecutio, in regard we rl 
net obliged by their ContraRts, who are un" 
der our power , unlefſe ſo farrc as they be in 


; , Es. order to our Commands, [s} 


£ 


What 
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———_—_——.... 
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Y hat is ſaid tobe a Contra@? 
ll mude by him who is un- 
+ Mer the power of 


another. 


T49L,VHh, 


$ 


{| loſe Contrats which are made by our 
& Servants by our command, are bindin | 
bus: [a | For if I make one of my Servants a ”.».6,62.F, 
| by Bailiffe , and glyc him a power of taking n.b.120.G. 
"Mn or other Cartel to grazc in my paſture | 


ticertain price , I cannot have an Aion 
LItelpaſſe , or de conculcatione berbarum a- 
Wan him, who ſhall upon ſuch a Contra Ej 
m his Carrel inco my Paſture. [þ ] b Bro.Entries, 
& * But if my Servant ſhall borrow mo- Treſp. in Agilt. 
Ksin my name, I am no way oblige, CX= | 
the moneys be employed for my ule; and 
my conſent, [c] which is alforruc in what c 7. 2. b. ib. 
MraRt ſoever. (d) | _ 4 Dr. Stud. 
4, BurifI ſend my Seryantto a Marker, c, 42. | 
d bid him buy certain rhings for mee , and 
* not deſign any perſon, I am obliged to 
un of whom he buyeth thoſe things in niy 
Me, Bur if he buy them in his own name, 
Mour mentioning -me , then it is other- 
» unlelle the things ſo bought come ro 


ule. (e) e 1d.'v. 
| 7 Q- 3 BE: - 
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3. Ifallo I ſend my Servant to a Mak 
to ſell ng of mine which I know to: 
unſound, ro A, In this caſe I am obligedy 
| ſuch Bargain and Sale ; Bur if I give hi 
E order ſimply to {cll it ro whom he can, her 

12 Ja iS, _ no Agtion will lye againſt me. (f) 
ſy 4. If a Wite buyerh anything in aput 
lique Market , and the party of whom fi 
buyecth ir cruſts her for the payment of the 
price; In this caſe her Husband is not bount 
208 unlefle the thing bought be conyerrted to hi 

b- 4 Vnb.6:, ule, (8) 7 

Wi | 5.. But in ſome Caſes the Law preſumet 
 _ a Conſent of the Maſter {aough there k 
none particularly cxprelled) in the contra 


_ of a Servant; as in thoſe whom Merchant 
. Place in their Shops or Ware-houſcs, as? 


Rors : For that the daily and continual pre 
ſence, knowledge, and ſufferance of the 
ſter doe ſufficiently argue his conſgnt, 
ther it be Wife , \r". oxy or Servant, wt 
ſo trade in his Commodities, 


? 


* 


- Lawes of England. 
ll of thoſe AFions which by the Ci- 
FF vill Law lay againſt the Lord 
ul for ar Offence or Crime done 
|| by his Servants or 
 Cattell, 


TIT. VIIL 


"His Aion which is called Noxalis Attio, 
and lics againſt the Lords for the crimes 
FF of their Servants, is unknown ro us in Erg- 
 lazd ; for that they themſelves may be con- 
rened for their proper Crimes ( our Villains 
not being otherwiſe Servi, then as they are 
dferipeins ) unlefle that any one commands 
TW his Seryant to doe an unlawfull AR, for in 
tuis caſe he is no lefle concerned then if hee 
had commanded any other, who was not in | 
his power , or under his ſubjeRion. (a) — (a) D#.Stu,!. 
I. Yetas to bruit Beaſts, and things ina» x ;.,, 
nimate , by which a man happens to be 
ſhin, we have ſomething like ro the Noxalis 
| ditio in uſe with us,  For-if a Horſe by kick- 
ing, ora Bull running "madde, or a Carr 
| drawn with Oxen happen to kill a man, rhis, 
whatſoever ir be, is in a manner lacred, | un- 
teſſe it belong to the King.) And I queſtion 
Whether it were nor the ancient cuſtome ro 
burne them : Bur at this day they eſchear to 


the Supream Power , yet ſo, as that the 
TE Qy i ching 
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E | _ x 
# b 14.1.2, c.3, was fold is diſpoſed of by the Kings Alme. 
* Stanf.pl.crow, ner, and employed n pious ules 5 and it i; 
Les. for that Caulc called Deodand, (b) 


Whether a foure-footed Beaſt 
may be [tid to commit a 
1reipaſſe or not. 


Ti-T' 4X, 


T is a rule with us, that every man: is oli 
ged to repaire thoſe damages which his 
Deaf hongh againſt his herbs, commits 
tpon his Neighbours Corn , Grafle, Trees, 
h or Fruit, cither by eating, or treading ot 
2 D7.& $tu.l, them, (4) | | 
1.0.9, Full, 1, And hee that is damnikied by anothers 
; wrongs, fol, Cantell, way dcraine them in a publique 
v2, Pound untill he be farisfied as to the Dama- 
b 1d.1.2.c.28, ges ; (b) Sorthar if they dye for hunger, it 1s 
F __ arthe Owners perill, and not at his who did 
impound them, But if the Owner offer ſuf- 
hcienr for ſagisfaRion of the Damages,and the 
other refuſe, the Owner may releaſe his 
Carell by the office and power of the She- 
ritte , giving ſecuriry, that either they (hall 


be forth-coming, or that he will pay fo much | 


FN * money as ſhall e adjudged due tor the Da- 
flew: lets x a (c) And if upon the tryall of the bu- 
a} a, | ſing'e before the Shceriffe No Damages ap- 

2, pcare, 


being ſold , the money for which ir Þ 
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peare, then the Owner ſhall by this meanes/ 
\ @rccoyer Da $ for the derinue. (d) d F,N.B.6g. 
Y 2, If ones chaſe anothers Sheep, or G. 
veethem, by which meanes. they cither caſt 
their Young , or dye , or take any other 
hurt, the Owner of the Dog is bound ro 
wake ſarisfation, (e) which notwithſtanding © Boo.Emries. 
ſame deny , unlefle the Owner of the Dogge Tre/p. in Chein. 
knew that he would bite, ( f') or elſe ſer him t Dyer fol.2s. 
on. (lg) | N.162, 

3, Burifan 
Herd of Cartell in a publique way, and they x 95. 
happen ſuddenly robreak into another mans 
ground , the party following them , and 
endeayouring to keep them from committing | 
Damages, is no Treſpaſler , (bh) bur yerhec h ny. Sul.r, 
is bound ro repair the Damages it any be , 15 
commirre d, (3) i. Fulb. c, 10, 


it 


i. 
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\ 
Of thoſs by whom we may ſue. 
2: TIT.-/X. 


Ards and Infants ought to fue by 
their Turors, Guardians, or Attor- 
neys, unlefle in-ſuch caſes in which Infanrs 
are bound ro anſwer , norwithſtand ing their 
Minority ; but whart thoſe are is to be enqui- » 
red of others. (a) a Brac. l.y.tr. 
I. It ſeems that in ancient time it waSat, 1, , ._ 
the pleaſure of the Judge wherher one (hou! 
have his Attorney or nor, becauſe the Writ 
Q 4 _  ſeemes 


one be driving a Flock , or g 14. fol.29.#. 7 


{ b] F.n,b.fol. ſeems to require a perſonall appeazance; (i) 


 LE]Jao. Hz. Parliament;[c) ſor 
50.9. Edw.t. more frequent and common , then for every 
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25.C, Bur this is by deg! ees changed: by As of 
[ at at this day nothing is 


6.8, 13.E.1,c. man in what cauſc ſoeyer that is private, 
TO, 27. E. 1, whether it be reall or perſonall , ro ſuc or 


' Stat.2, 12.E.2 defend himſelfe by his Artorney, Yet arthis 
'\ $8.1;6.1 15, day wemight find many caſes, in which wee 
| E.2.7,K.2.c. are wholly forbid ; And.others, in which'itis 
|. T4: 4+ H.q.c. not permitted to make uſe of an Attorney 


18, 19.7.H, 4. without leave from the Juſtices. [4d] 
C.13.5.H.5.2 2, An Artorney alſo, or Procurator, ac- 


H.6.c.3. 9 H. cording to the ancient Authors , may make 
'6.c.10,15,H,6 Oath for his Maſter. [es] 


Lt |Co. 7. 
['}[d) F.nb. fol. - 
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2 26.D, Bio. At- 4 - monte 
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Ourities. 
TL 1.A% 
I? appears from the formes of moſt Origi- 


nall Writs, Thar the Plaintiff was bound 


to put in ſecurity, and give Pledges for to 
prolecute, betore the Defendant could be di- 


ir | Spec, Inſt, Rtrayned,, taken, or forced to pur in Baile. 


| A1.c.der, Ar- 4} Bur this cuſtome is long ſince cealed, 
[ia8c, ec. and thoſe words of the Writ are become 


meerly formall, as many Pra&icers have 
told me ; For thar the Sheriftc in his return 
of the Wric names Pledges for proſecution, 
Nor as to oblige them to any Proceſſe , but 

to 


a wr 22. 2: oa 


Lawes of England. 
\ © co ay0id Errour , ſince that really there is 
© Bl no body oblige _ 
5 MW | 4; How 
rance,many have 
for the ow 


Defendant in former times 
in Baile for his appea- 
cd ar large, bur that 
| is akered, Wherefore for 
themore fullhandling of this buſineſle , wee 
tavethought ic needtull ro run oyer and ex- 
anine the cuſteme of every Court. 

2, The Upper Bench in the Infancy of 
the Law did for the moſt part handle crimi- 
all cauſes ; And { if thatbe true which wee 
tead) tooke little cogniſance of private con- 
rats, unleſle ir were our of particular fayor, 
burleft them to be decided by rhe Juſtices of 
the Common ' Pleas, the Sherifts in their 
County Coutrs, and Barons, and Lordsof / 
Mannors, pe fem at this day ir receives and þ Glay.l.I. c. 
@ermines all civill Aions which can but 2,3 ,4.01.8.c. 
drawn within the compaſle of Treſpalles, xo. & 41o.c, 
nO& armis , or contra pacem : [c] And the 10.18. 
Defendant, if taken within the ſame Coun- c Cromp. fol: 
where the Court is (viz, in Middleſex) is 47, 

ttoanſwer any private Action what- 

bever without diſtinction, [4] Bur if it be q This mrit 3s 


5 kn 4 - SS - m_ 


under the prerence of fraud or contempt, Middleſex. 
oiculk in the-County-where he dwels , un- 
& which colour he is commanded to be ta- 

z and" to be commitred to the Marſhall of 
the Court ro be kept. In whoſe cuſtody lo 

ne as he ſhall come, becauſc he 15 now 1n 
the ſame County where the Court is, he may 
te compelled ro anſwer any Action whatfoe- e Dyer,fo.217 
'er, [e] and to pur in Baile to the page *- 2.1, 

| | | unlefle 


not found in that County , then he is ſuppo- called « Bill of 
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WF F.N.8. Bro, 
Error, Crompt. 
fol. 47, 48. 


g Brac: L.x.tr, 
FeE.3 I 'n.2, 
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unleſſe he will goe to priſon : And by a Writ 
of Errour every Action , together with the 
Records of the Court which concerns it, may 
be called into this Courr at this day,norwith- 
ſtanding that it could not take its beginning 
mere. Lf 

3. In perſonal! and civill Actions which 
are proſecured in the Common Banck, 
Common Pleas, There firſt ifluerh forth a 
Summons , (g) which is raken out of the 
Chancery , as all originall Writs are, And 
if the Defendant be not found ; or being 
found, doe not appeare, there is itſucd forth 
a Capias, Alias, &> Plures. , yet lo as there are 
fifteen dayes intervene cach Writ : Andi 
hebe raken, he is commitred to priſon tobe 
kept till the day of his appointed appearance, 


unlefle __— ſecurity to the Sheriffe (who 


is the perſon commanded to take him ) tot 
his appearance ; which being done, he could 
no longer detain him, except it were for ſome 
particular cauſes, : (þ) Butif after the Plures 
they could not be raken, then an Exigent 
was iflued to the Sherifte , in which he 1$1e- 
quired to demand him in open and publique 
County Court 'for five Court days together, 


to make his appearance : And if hec did not 


| i Þva. forſei- 
Ire, fol. 30, 


appeare then , he was deprived of the King? 
prorection, and loſt the bench of a So 
for he was proclaimed our-Jaw'd , anda | his 
Goods , Chartels, Rents, and Profns 0 
Lands, and whatſoever did naturally gr 
thereon were forfeited to rhe Excheque", 
notwithſtanding that the Action was per: 


ſonall, (i) 
As In 
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t 4, In reall Actions , if the demand be of 

tf a Corporall thing, The Defendant is firſt 

 Þ ſunmoned: Andithe appeare not, rhen rhe 

+ thing in Action is ſciſed into the hands of  _ 

the Supream Power untill he do appeare,(k) (k) YV.N.Bfos 

which is done alſc, if after his firſt appea- 126. 161, 

rance he delay to anſwer, (/) Ifirbe a Rohr (1) 1d. ib. 

which is in queſtion , and cannor conyecni- 

encly be raken , then rhe Defendanr is ſum- 

moned , 'and nor appearing, his Goods are 

diſtrained : (#) But 1 cannot aſhrm this rule (m) Id, 71, 

Bf 6 conſtant as not to faile, (x) Bur there is 27, | 

tio great neceſliry of being exact here , in (n) 4/5[.ult. 

if fegard every Wrir hath a forme in it of ta- preſent. fol.26, 
king ſecurity , by which the Defendant is | 
bound in Law. {#s)] Hl (o) Regift. O, 

5. There is no Proceſle lies againſt the yigin. 

ddics of Parliament men, or of Bodies po- 

litick,” but they are firſt ſummoned : and up- 

v their 'contempt , their Goods diftrained 

untill they appeare : For the Lay preſumes 

them who are Parliament men are able e- | 

un? [pJ And bodies Politick have not (p)Y. N, B. 

viſible Exiſtencies whereby they may be ta- fol. 61, 

ken.)['q) And Noble men and Prelates who (q) Plowd. 

daime the Titles of Pcers, and who fit in 538, $39. 

Parliament, have alwaycs had the privi- | 

ledp, That-in Corporations and Burroughs 

thfough which they paſſe, their Horſes can- 

hor be diffrained for Debt upon a Contract 

« Treſpaſſe ,, ſo long as they have other 

—_ there by which they may be diſtrai- 

ned, ir | | 

6, There are certaine Caſes wherein the 93. 1. 

Defendants body may be raken withour ſum- 


mons, 
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2E6 Trſtitutes of the 
| mons , and hee be compelled to pur in baik 
for his appearance, in which caſes his Goods 
may be diſtrained , though he be not perle 
nally taken, | s | as Treſpaſle and other 

les of the ſame nature. * And it the De- 
* fendant have not Goods , then is he ſued to 
the Urlawry, 

7. In the Chancery , in caſes of Equity, 
there 1s firſt a Summons under a pecuniary 
mulct of 8 hundred pound , to appeare ata 
day prefixed ; Which if they neglect, then 

«their bodies are raken, if found , and cithet 
they are committed to prilon , or forcedto 
put in Baile : Bur if they be not taken, theo 
Proclamation iflues forth, and is made in di 
vers places of the County publique'y, mae 
in they are ſummoned upon their Allegi 
ance, And if upen thisthcy appear not, then 

© a Commiſſion as iflucd forth to certain Emt- 

nent men , in which rhity are permitted 

icize them as Rebels, and to bring them, 

or cauſe them to be brought into the Chan- 

1 cery by a day prefixed in the Compuſſion. 
"RET"'S [« } Buteven here alſo Parliament men it- 
:; U Weſt, pare, "Bt ee Chan- 

i 2, Sefh,22,28, Joy their priviledge ; Thar the Lords Cha 


'$ For b.Treſp. 
17 fo.$5.92. LV 
\ 6.49. 
1118 / ob; TaT. 
| 57:69. 92,93, 


{ 2.4. cellors. by their private Lerters doe gent!) 
a ” intreare them to appeare., and anſwcr Þ) 
2w 1dib. v1, Their Attorney, [w) Bur if in this Court 

| X Cromp, 41, Procefſe be according to the cuſtome ot the 


23. Common, Law, as upon an account , UW] 

i Pi or an Audita Querela, [y ] Then are we) 

I owd. 72, alſo compelled to a in, by Writs firred 
for the exigency of the bufinetle. : 

* 8, In cauſes criminall which are capital), 

as 1n Treaſon or Felony, there is firſt a C4 

pray 


[| 
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RD we 
Pds | Roe —_ then Alias, & Thanh, JR 
an £xigent, and upon non-appearance, the | 
arcout-law'd, (3) but if he to ap 54 o Z Lambert, 
ded theyare in ſome caſes cummirted to pri- 
ſon; without any hope of being releaſcd un- 
ull Judgment paſt, (@) bur if it be only for a * 7-eſt.c.15. 
ſleight ſuſpirion of Felony, or for Petue Lar- 23.H.6.C,10, 
ceny, the Sherift may rake Baile for appea- 1X 3-7 bil.aud 
rance, and is compellable upon his retuſall. Mar. Lambert 
(b) | | [.3.C.2.P4.334 
oh: If the Offence be nor capitall, the She- bY.F.n.b.fo, 
, 61s commanded to cauſe in, De fendanc 4% 
appear ear, at a certain day to anſwer certain 
Articles, and if "ep tg rhe Sheriff is 
to make his return, and certefy the. Juſtices, 
whether the party have ſufhcient Goods and 
Chartells, or whether he haye nothing. For 
he have, his Goods are to be diſtrained, 
ull he come,if nor, then Proceſs iſlueth forth 


% 


untillhe be our-law'd, (c) 


.{ 10, There are other rticuler waies of c Lambain 
Foceeding, in cauſes crining)? exprelly ap- / -- Hg Pro: 
Pointed 1n particuler caſes which are to be , 


colieed our of ſuch Statures, wherein they . 
are Boyne and preſcribed. (d) d Lamb l,4\te, 
. 22 There are alſo certain caſes in which 3.p.595. 
the Plaintiff upon his own Authority ſciſeth 
the Goods. of the Defendant, and requires e p;,Stu/.r.c: 


fattion,or at leaſt ro come to Judgment : As 444. 2.4 
for Rent whichis duc - eitheras a Serilce, + r;7,1.2.c, Res 
. (e) or. as charged (f) upon the Lands. leaſec, 


% Bip: 6 [10 


him to come.ro make an-extrajudiciall ſatiſ- , jr. þ,f, 1 
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—— Read 


Of Perpetuall and Temporal 
AdTons which diſcend 
to Heirs an a gainſt 
Herres. 


TEXLIE ©; 


(0); Adtians there are ſome which are per- 
14-1 petuall, and ſome which ceaſe at a cet- 
(a)! 3,+r,1.c, £248 time, for mm, 9 Bratton aſhrmes, (4) 
3:6. | almoſt all Aﬀtionsto be temporall for want 

ar of ſufficient proote, yer this hapneth nor {6 

much from rhe nacure of the ARtons, as from 
the difficulty of proofc. 

1,1 call theſe perperuall which ceaſe on- 

Iy racirely through continuall forbearance, 

and which have not any ſertime expreſly al- 

lotted for rheir continuatice; Of the ſccond 

| ſort there are many which ariſe borh from 

» _ _ the common Lawand Statutes, For theſc if 

| they be nor proſecuted within the time limi- 

red, do ceaſe and fall :' For example, the 

', __ Owner of a Park hathan ARtion againſt any 

2 one thar hunts inhis Park, iFhe ſuc within 2 

-- year and aday, bur if he ler that time paſſe, 

(b) 1 Veſtm.c, To King only may proſecute the Adtion, 

”}; | 


7 
e 


2. But there are ſome which are ſo perpe- 
| tuall that no proceſs of time can extin uiſh 
them : As thoſe which by the Law of Nati- 


ONs 


 Lawerof England. 


ons are inherent in the Crown 'by reaſon 
of the Kings Priviledg and Prerogative, As 
of things which haye no Owners : Altoof 
Things, Liberties,and Dignities,which apper- 
tain to the Kings Crown, and in whiched. 
ſes no time occurs againſt him, if he require 
them : Where he hath no need of proofe, bur 
may recover without proofe,unleile rhe party 


impleaded may have a Warrant, j, e, a 
ſpeciall liberty granred by the King, becauſe [c z;a/t.1.3, 


he makes no defence from per x rs: (6) 
Sorrow alſo ſome ſo plrely rempe 
I that when the perſon dierhthey neither 
rg to his) Heires or Rh, nor " 
&y lye againſt Heires or Executors , 
thoſe whichare penall, for a Penalty vghc 
-—ing de extended to any other ws U- 
nor to procced further then the crime [q] 74,c;2.».1 
emends Cel . (d] Id.c2n.t 
$. Nor can Heires or Executors lue Or . a0, xx Dr, 
be impleaded from Covenagrs in writing, jo StulLac.l0s 


Ir,I.,.C43, #65 v 


kefle there be particuler mention made © 
them in the Inſtrumenrs of Covenants. Now 


what A&ions are hong gs from the Statutes tg is SR | 


of the Common-Wea 


bre on h we have ſhewn be- 


Preſcriptuens. © 
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Of Pleas and F xceptions. 
T4T,XI1L 


Itherto we haveipoken of Ationg, it re- 

L. Amaines that we ſpeak ſomething of Pleas 

tor Pleas arc in the K te of Actions, andin 

reſpect of Actions are tearmed Pleas or ex- 

ceptions, in regard that onc impugns the 0- 

ther,an d as thoſe who ſo are armed with&&i- 

ons are prepared as it were with Swords , fo 

1 . the Defendants on the other fide are guarded 

a Brae.l,g.tr, With Pleas as with ſheilds and bucklers,[s] 

 $<.179.Fittal, T. Now an Exception or Plea is as it were 

' 2.6&za, | the cutting aſunder of an Action, by which 
b Id.$\c.x,F1, an Action is deſtroyed and defcated, (b) 

{. 6, 6.36, * 2. An Actionigaaken away by the Plea of 

ki Per merums & dolum, as if one pleads ſuchan 

cid 3 PLS ligation tohave been extorted from him, 

2.8.13, ole ls. Per metum &: dolum, (c) ſo allo. by reaſon of 

28.f0.66, | © countingor telling Money : As if aman, 

{ *, - "Promiſe Money to another from whom he cx- 

pects to have theſame in a ſmall rime coun- 

red to him, he may haye this Plea againſt 

4 him, afterwards when he ſhall demand ir, yet 

d Brac,l, 3 .r, i ſeems that this Plea wil nor prejudice an ob- 

IC mg. ligation in writing( a) unlelle the Defendant 

| [7 .can alſo (hew an cquitrance in writing, (e) 

e New tearmes allo by Contract, as if one firſt covenant that 

| Acquittance, © may demand 'and then, that he may not 

| f Bracb, demand, (f)or if one doth make MR 

| mW - go 
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ad recompenceth any way a treſpaſs com- 
irted by him, and ſo rakes away the cauſe 
f Action, (g) fo alſo by an oath, according g New tearm: 4 
o our ancient wrirers, viz, When an Oath |, 9-4. : 
hall be brought, or related, and aftcrwards þ, Bac .j6. 
worn, (b) and laſtly, by pleading a former 
udgmenr, as if the Anceſtor of rhe Plainrift 
x any of his Heires Joſt the thing in ARion 
| Mudgment in cale of property ; as by a 
nad Affiſe,or by Bartaile, or by vyerdi& of 
Jury, upon whom rhey had put themſelves, i 14.1.$.tr:s. 
C.38.7.7. 
k B1u1.C.29, 
Termes,v. Bart 
Flet.l.2 c.54« 
and 1.6,c ,36, 


3, Of Pleas, ſome are dilatory, and ſome 
eremptory : (4) and of thoſe which are dila- 
ay; lome are Peremprory, as ro the Jurifdi- 
won, and dilatory as tothe Action, and not 
remptory; And in like manner ſome are 


femptory as to the Wrir, and dilatory as to | 
Y . Y I Termesgv. 


h Addition Flet, 
1.4.10. Seff. 


ie Ation : (1) fome Pleas alſo arc wr 


itoall Ations, and ſome fpeciall whic 
teallowed only to partieuler ARions, For 
Þ!! ARions havc their proper Pleas, accor- 72 *-424 k6.C, 
lnp'to the form of the Aions. (m) js 
And there is a kinde of Plea which we Brat 5 JM, 
al a waging of Law, atd which is ( as co 5-0" the 
w) peculiar only to us Englſh; for the 9*S'PMRL- 
vetendarir is 4dmitted for rhe Jefearing of an 
Het of Debr- which. the Plaintifte proves 
UyWwitneſſe withour any ſpecialty ro wage his 
aw,z. e, ro make his defence againſt the 
ut brought by the Plaintiff by rwo compur- 
Wrs for eycry witneile that is produced un- 
Nhe full number of twelve :now in this cafe 
himſelf firſt makes oath, that he doth nor 


© the ſumm, demanded, nor any part or 
| R | parcell 


. | 
EE. Inſtitutes of the 
- parcell of it,and che Compurgators ſear our 
Wl; of their own credulity, that they beleevethe 
n] Fjel. {.z. Defendant to have wade a tuec Oath, (1) 
634! | but againſt'an «nſtrument or Specialty (as w 
o)Dxt f,23, callir )a Wager in Law lieth not, (0) 
1434 | 5. Genciall pleas arc thole which lic ge 
3 bl nerally againſt all A&ions : As the Pleaz 
gainſt Jurildiction againſt rhe Perlon ot the 
Plainritt, againſt the V Vrir, that Plea whikk 
arilerh from time, according to the divers 
loits 'of Actions, and thar which comes by 
reaſon of the place through the Errout & 
bringing the Actian there z now all theſe are 
dilatory as to the Action, and as « werebe- 
hde the Action, and theretore they do not de- 
fp Brar.l.s, fear the Action although, 'p) they do deferit 
fr-7.,,H, pic. and abatc it for a while, 
Jull.l.y.c. Ex- 6, Nowone may ulc many Dilatory Pleas 


Y 


ceptions dilacy- and ſeverall, row T0 they come 1n theit 


'y. Fletat, 2, proper places, but if there happen to occur 

ec 61,,4.c. 15, more then onc, which arc percyiprory, asto 

KY the Actions, the Detendant ought to propoſe 

and prove one as Contingentto the Acuons, 

as where a man hath many Actions on 

ought ro betryed, becauſe it the Defendant 

fhould fail in proof of two Pleas, he may 

have recourſe to the reſt, and prove them, 

} as if he were todefend himſelf with many 

T2 t6 weapons, which ought not to be, if it 
Lq]Bragfb.c.1 * proof of one be ſufkcicnrt. (q) 


NJ 
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We 
Of Replications. 
( | 
eo -  T1ITLIP, 
C | | 
g ARA a Plea or Exception which ſeern- 
"FL cth plauſible, and full ar the firſt Gghr. 
| B The Plaintiff may releive hinſelf by a Re. 
* Fplication, as if a man brings his Acton : the 


danr may plead a Covenant intcerve- 
'Evhich the Plaintift may in his Replication 
Ffoduce a Covenant inferred after thar 
which doth permit and enable him to ſue and 
&mand, (a) 4+ 


tion, after a Duplication, a Triplication, af- 
i a Triplication a Quadruplication, as the 
Caſe requires, and ſo ad infinicum. And lo ir 
myfall out, that an Aion, which prima 
Ge ſeems good, may be defearcd by a Plea, 
and in the ſame manner a Plea, which ſeems 
good by a Replication, and ſo in the reſt. 

23, Our Lawyers, call a Duplication, as 
vell in the Chancery, as in other Courts a 
Rejoinder,and a Triplicazion a Sur-reioia- 


R 2 of 


aingto hinder rhe demand or ARion,againſt 


] [a ? Brac.l, : Hts 
I, Aﬀter a Replication follows a Duplica- 5-£-1-3. 4.Fle, 


[.6.2.36., 


b weſts Procee- 


_ aimgs in Chan- 
cery,SeF.56, 
FF; 


Wen." "Las. "* 
ne Ras cre 4 < 
as mCi. 3s. 4 : 
Me -I2, £1 


I pe, peed” Aon X44 Þ al y 
Son He rr Ore cv - 
"Fd ; II 4 2 
da, 
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Inſtitutes of the 


Of Prohibtticns, 
T3: 


Nterdita ate wholly out of uſe amongſtthe 

4J Civilians, ſo thar at this day they make no 

# difterence between them and Actions, The 

Wu | | Roman Pretors uſed them chcitly ro! repre 
tumultuary and ſudden violence, eſpecially 
inthe Caſes of pollcfſions, but in theſe Ci 
ſes ou! Anceſtors were wont to delegate and 
depute Juſtices of Oyer and Terminer , and 
Juſtices of Aﬀliſes, and thoſe not to detet- 
5 pitics mine all cauſes at ſet times, as now, but up- 
3 pr Pp b * _ onevety particular emergency, loloon it 
13h Mei firſt arole, (a) but a5 thin 'S NOW arc thelc 
216 by 6 T. kinds of buſineſles are diſpatched by ARtons 
5h + *3* or decrecs, which we call judiciall Writs, 0 

es 4 10h Mn leaſt by the help and aſſiſtance of the She- 
and 1c.” riff,and Juſtices of the Peace in every Coun 
[c.ML-47. ty : (b) but whoſoever defireth to read what 
tc = our Sages of the Law have written nag 
{ dJc. 1 . '1ng or recovering of a poſleflion, ler them rea 
| 4  , Bratton, (c)Briton, 'd | and Fleta (e) inthe! 


cl, 34.1) s - 
(E136. proper places 


A BY4f,1.3.C.7 

WS; ' | | 

(b) 1yR; 2, 
Stat,l.c.7, 


of 


of the penalty of thoſe who are raſh- 


1 
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————_— 


ly Litigions, 
TIT HVL 


Mongſt the Ancient Writers of our Law | 
there may be many marks found of the 
everity wherewith our Anceſtors puniſhed, 
thoſe whom the Iflues and ends of their 
ſuits proved and manifeſted to be. litigipus 
without cauſc, which although it ſeems to 
bear the preſcnt more remiile, yer is it nor 
wholly laid afide , for it any be found rai- 
fing ſuirs againſt others malicioully, they arg, 
adiudged to bring a ſcandall upon che Court, 
and are oftentimes for their oftence commitr- 
ted to Priſon, (a) | (4)Br0.Ent.tir, 
1. Butthis is tor the moſt part the cuſtome A!119/73%9.F.n.b 
at this time, that the Plaintiff, if he be caſt, 774 
is adiudged to pay unto the Detendant the 
Coſts of his Suir, (b) and the Defendant if (bj23H.8.c.15 
overthrown, payes to the Plaintiff the thing 24.H.8.c. 
in Aion with dammages and coſts of Suir, | 
And although it be the conſtant Cuſtome to 
pronouncethe parry caftto be in miſcricordia 
Regis, (c) yetthoſe words asto the Plaintift, (c) F.n.b, 
arc of no ule, and as to the Defendant one- f.77.K. 
ly, where he bettayes roo much contumacy 
in the maintenance of ſuch a cauſe, which is 
manifeſtly uniuſt : bur if he appear maliti- 
ous, then is he t2 be taken and made to pay 
- by R 3 | his 
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his Fine to the King for his contumacy, yet 
4 - i»this Fine forthe moſt part very cafic y 
(d) Dicer {.67, he is taken, (d) 
v.19. 2, The Licenle and Liberty appears to 
if ' berery great, which our Anceſtors pernut- 
ted to thoſe who were contentious, that they 
might meerly through envy, and the ples 
ſure racy took in being vyexarious, take men 
upon Wrirs, and force them to put in Bailin 
the Kings Bench, or Mari alls Court, and 
. Goſrcntimes toappear, and yet be unpuniſt 
a*d, though upon their appearance they 0v- 
jected nothing againſt them, Bur this is pru- 
dently remedicd by an AR of Parliament, 
which renders all thoſe who procure any one 
tobe arreſted, and upon their appearance It- 
. fuſe to proſecute hable ro pay them their 
. Coſts and Damages. And tor that the impu- 
dence of ſome had gone ſo far, as to fegh 
lomerimes ſuch perſons, as were not in. 
* Ing, in whole names they cauled others to 
: mdnans, that Starure condemneth ſuch = 
180 inquents to fix moneths impriſonment witli 
ib fel» ou Bail or Mainpriſe. (e) ; : 
ANeSz$.0, 3. Bur for the ſuppreſsing the Power ot 
| ſuch litigious men, whom the bare hopes ©f 
recovering their Coſts of Suir, will ſtir Up 
$0 luc even fora trifle, iris decreed by Att 
of Parliament, that whoſoever ſhould bring 
2 Perfonall Aion which concerned neither 
Title of Lands, tree Tenemenr, Inhe!i- 
fance, or Bartety in any of the Courts at 
Weftmaſier, in which Attion the Judges of 
the Court ſhould value bayrh the Debt and 
Damagesro be under forty Shillings, that 
+ [ 


- 


he 
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«t he Coſts of ſuch Suit ſhould nor be aſsigned 


greater then the principall yalue, And thar 
whereas the Sherifts and their Deputies 
were wont formerly to cite and Summon the 
ple of England without pny warrant 

or Writ to the ſaid Courts, or to imprifon 
their bodies, or diſtrain their Goods, that 
from thenceforrh they ſhould not dare ro at- 
tempt the like, and hethar made Defaulr in 
this, or cauſed another to do ſo, ſhould be 
committed to Priſon without Bail or Main- 
rl untill he had, beſides Damages and 

ofts of Suit, paid ten pounds to the party in- | 
iured , and twenty pounds to the Ex-ſf1z,t1ix.c.6 
chequer. ( | 

4. Nor ſhall a man eſcape unpuniſhed, 
for moying or beginning every Suit raſhly, 
for in ſome Caſes, if the Plainrift w_ the 
Defendants appeatance defiſt, he thall pay | 
Coſts, (g) as Infurmers upon penall Sta-[g] 23 H.8. 
tutes, if atter the Suir begun, they dclay, 15 - 
diſcontinue, or be non-ſuit in the fame, ot 
have the Triall or matter paſle againſt them, 
by Verdi& or Judgement of Law, they ſhall 
pay unto the Defendant his Dammages, and 

ofts . which ſhall be aſhgned him by the 


Court, (þ) [(h]18.E/z% 


CF. 


=>"5. Solfo they- who indi or impeach 


any one under the pretence of any crime, 


| whereby their lives, credits, or Eſtates arc 


in Jeopardy, are liable to an Aion of con- (513; F.1.Sta. 
ſpiracy, (j) which preſumes malice : where- 22 4.5.c.1, 

by they ſhall be compelled ro pay the full | 
Damages {uſtained by ſuch accuſation or e- 
[RR 4 viction, 
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LE\F.n.h f. viſion, (&) and in ſome Caſes they {lf 
115.1, ' pay treble Damages. (/ - 


(1,BH.6.c.10, 6, And I have hcard trom ſome pradiiſen, 
; thar it any one in fo/ma pau;eris pony 
Liberty of bringing his Action in the Upper 

| Bench, Common Pleas, or the Chancery, 
: | according to the Statute, (mw) and betray t4- 
(m)11.H;7 ther a Spirit of Comtention in the cnd of 


Tn FM | rhe Suit, then a iuſt cauſc, that ſuch pero 
ps | PR ſhall have corporall puniſhment. (x) 
Sp 7 8, ''7, Bur our Anceſtors were wont to deter 


men from their light, and raſh Suits by an 
Oarh,for it was prohibired every one to bring 
any Aion of Bartery before the Kings Ju 
Miees, (unleſlc ir were tor wounds or mains) 
without rthcy firſt made Oath that his Plaint 
was true, or an Aion of Frepes for goods 
raken without making Oath that the Goods 
taken were worth foity ſhillings. at the 
leaſt. (0p) 
8, There are many Statutes made by the 
: no lefe prudence then equity of former Pat- 
PTE Ribs > liaments,(p) for the ſpeedy deciding of Suits, 
| Þ 32.8, | Which that they might C preferred detore 
_ _ 18 E/i7, private ends an profit, were to be wiſhed by 
op 4.27 EUR allgood men, in regard rhey do rang 
L! v5 BN o6.Plow, recommend the age . of cautcs to the 
| 23-3 EBzFEZs lices, reieQing all malitious calumnics of 
thoſe who are fubrle, and litigious, and a+ 
mg theſe that is worthy to be numbred, 
by which the crafts and knavery of under- 


| , Sheriffs, and their Ofhcers and Bailitfcs arc 
\f 27 EſtR.c.12 reſtrained, (q) | 
q 


. (0) 6EF.1.c.8, 


of 
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Of the Office and Duty of 
a Judge. 
Til Ti T, XVIL. 


Ur Kings were wont formertly at their 
err Inauguration, or Coronation, to rake an 
an FF Oath to iis EfteR, wit. that they would 
ng YN keep inviolateall the Rights and Liberrics 
- of Holy Church, which were granted unto 
5) I her by the Chriſtian Kings of England, Thar 
ic they would keep withour impairing or di- 
 Ff minution,all and ſingular the Land and Dig- 
s I hitiesappertaining to the Crown, and in- 
© © deavour with all cheir power the reſtitution 

ſuch as were impaired or loſt, if any 

' vere + that they would cheriſh rhe quiet and 
I Peace of the Church , Clergy, 255 people ; 
thar they would keep and obſerve the ancient 
Lawes and Cuſtomes of the Kingdome which ' 
vere received and eſtabliſhed by the conſent 
& the whole people,andabrogarc all ſuchCu- 
esand Lawes which were ill and naught. 
And laſtly, that they would to the utmoſt 
of their power, aflure Peace to the People of 

their Kingdome, and procure it from 0- © 

thers, (a) '* a Brac.l.3.tr. | 
+ 1, The Oath of the Juſtices of the 1.c.9.n.2. F.n., 
Superiour Courts, and of the Barons b 232.4. Spec. 
of the aaa 371A , are to this effe& zFuſtic.l.l.c, nr, 


uR, that they will well and truly oy Flet.l,1.6.7. 
a ing 


- RE 


\\ 
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King and his People, and not confent't, 
any thing which may tend totheir preiudice i 
or Exheredation, that they wil! not take 
Fee, nor Robe of any man bur the King,tha i 
they will not take any gift of any one whole tf 
cauſe is depending before them, except ment 
and drink, and thar of « ſmall yalue, nor 
E- | ny thing for any cauſe, after it isrryed, (i) 
| [ b]Brac .#b.c.8 thatthey will nor give counlell ro any onein 
| 8.1,3,& #,9, any cafe which congerns the King, under the 
TO, | pain of being ar the Kings Will, as to Be 
Me, ; dy and Gone; that they will not be deter- 
A 1; red by the Kings Lerrers from doing and ad- 
[cz E.3.c, 8. miniftring Iuſtice ro any one, (þ) - | 
1:20 £3, cn, 3: This we _ Adons ys wn very be-if 
- Dier1l inning unto this preſenr,that where any one 
| a Rs ' hdd caſe dfvroperty of a Fee Simple 
Lands or Tenements,it is at his choice whe- 
cher he will be rried by his cuuntrey or by 
: | Battell, if he prefers to be rried by his coun- 
| no rrey, the bufineſſe is determined be a Grand 
; [d]G!an.l.2. agife ; bur it by Batrell, then a day is 
.C.6,0 7. Brit, pointed, upon which the Caſe is committed 
| ©oh ds; to two Combatants whom we call Champions 
i© Dierf,391, according to the Law of fingle Duell, be 
let 4.42. rween whom it is decided by the event, (e) 


\Ir6, FIZ, 3. The ancient cuſtome of the Nartion re- 


'8 Dr.$:4.1.1. 
$7. 


quires alfo that all Trialls of private A. 
ons (except a few) as ro matrer of FaR,, (f) 
dl ſhould be derermined by a lury of twelve 
2 Dlty 144. fice, and lawfull men of the ſame vicinape, 
.3-39.176.39. who are neither allyed rocither Party, (g) C 
37-177. #. 33 hindredby any juſt exceprion. (b) 
A 6.n.3. Bro. 4, Thoſe who are indi&ed for any capitall 
tr. Challenge. crime, 6r Felony before a Indge, unletic a 


ny 
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cc 


jor allowed Councell, Yet the Laws require 


Lat 


ole Wf his defence , leſt an ignorant Innocency 
adanger his life. (4) Bur incaſe of an Ap- 

: Weale , hee may make uſc of others for has 

(5) Kdefence, And if he be ſo poor, that — 

in Fant he is nor able ro procure Counſel, | 

he Wjudg ought upon his requeſt ro afſigne him a 

0 Fatron to plead for him, (4) 

8 fy. As for the ſumme in which any one 

(- Fuppoſerh himſelfe ro be prejudiced, by rea- 


lon of a Treſpafſe committed againſt him, 
+ ie Juſtices doe proportion it eirher by the 
e Fretdit of a Jury , or by verrue of their own 
 WOhee : (7) For they doe, after that the coſts 
Fretaxed by a Jury, augment them upon 
auſe ſhown, | 
6. If the Jurors being ſworn , upon their 
going rogerher, cannot agree upon their 
F'*rd1Q , fo thar there be any danger, thar 
they may periſh rhrough hunger, becauſethe | 
mmon Law prohibirs them from eating 
ind drinking without the Judges leave, un- 
6 Gah agreed together upon their yer- 
UR) n any ſuch anger appears, The 
adge may permit them to care and drink, 
and remit them againe to conſultz And if ar 
meth they can by no means agree, he may, 
laying amerced them, diſcharge them , and 


y queſtion ariſe rouching matrer of Law,are 


24n: 


jatcthe Judge himſelfe ſhould inſtruct the 
in all r "gy appertaining to the forni 


(1) Forteſe. c. 
27.Dr.Ste.l.2. 


c.8 4:Stamf. | 
pleas,l.2.c.63, 


(k) Dr.Stu, ib. 


(I) prac.l.3.} 
IT«Iibets 


Ippoint others in their ſtead (,n) (m) Dr. Stu.l;. 


7. We have before menrioned and decla- 


2.0.4»; 


ed, rhar thar Aion which was called Nog- 


Since 
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Since therefore there is no Judge to appli 
to in this caſe, wee need not trouble wit 
{clves with Obſervation concerning it, 

8. If ina rcall Attion , Judgement 
palle for the Tenant, the Demandant fl 
only be adjudged to pay coſtsof Suit : Bui 
it pallc for the Demandant, the Judge 
2 condemn him to pay Damages, and coſts; 

_ (8) Stire facias Suit , and ſhall command the Sheriffe(; 
F.n,b.inthe (or incaſe it touch any Benefice then th 
Index throwgh- Ordinary) (p) to pur x © Demandant int 
0kt,and in the poſleſſion , which the Sheriffe is bound t 
Regiſter. doc withour delay. And this is true, whethe 
(Pp) F.N.B.38, the Demandant {ſuc as Hcire , or otherwile 

| and whether the Tenant were an Intrude 
or not, For if he be a Difleiſor, or ſorceedt 
| Intruder , he is worthy rathcr of puniſhr 

b then favour ; bur if he be nor, then the jury 
(q) Brac.l.3, lay little or no Damages upon him, (g) 
fr,1.c.z.O' 5. 9, An Acion is chiefly in caſe of Moyet 
ol -- bles ; but as concerning Moyeables, wee ne 

ver ſue for them in Specie ( as 1 ſaid befote) 

+ but only propoſe the value, And having 

i proved the thing in Aon to be Ours, and 

[ the value ſo much , wee recover cither it 

thing it ſelfe , or the yalue, 1 doe not findc 
that the Defendant can be compelled by oil 
Lay to reſtore the thing in Action : Yet 0 
rhe caſe of Lands, or an incorporeall Right, 
the Demandant or Tenant may require the 
view ofthe thing, if ir be out of neceſli); 
and not to protra, 1a which caſe the Judg 
commands the Sherifte ; Thar at a day _— 
neq , he cauſe a view to be taken by ſuc 
Viewcrs 01 vurveyers, as may _ the 

| | our! 


( 
r 
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19. That which the Komans Called 7udi- 
ſul nmfamilie eriſcunde, wee term Partition of 
Fan Inherirance : But whereas they divided as 


weonly make partition of Immovcables a- 
 nongſt thoſe wok cither the Common Law 

e (97 the Cuſtome of any place intitles ro an 

 <quall part of an Inheritance, ({r) Nowthis 

Nt mga is made either by the conlenr of the 
| $, or by the ep erpetie of the Magpi- 
} firare, That which is by conſc 

i: * ſo made, that the Eſtate being divided 


FJ ffſt choiſe, and ſo the reſt in their order, 
_ elſe by Lots, (s) The forme of that which 
© 5 dy the authority of the Magiſtrate, we find 
deſcribed at large by Bratton and Littleton. 
tp which this is laſtly ro be obſerved ; 

whatſoever is aſſigned to one in one 
place over and abuve their duc , ſhall be re- 


: oro ro the other in another place, 
#0 How | 


FF 11. Thoſe who bold joyntly , whether 
} they be Joynt-renants, or Tenants in Com- 
[Y mon ) cannot be forced by the common Law 
1 © make Partition ; yet this is changed by an 
| \Rof Parliament:(w)wherefore at this day, 
| * Partition be made amongſt theſe, the ſame 
| fules are robe obſerved , which we mentio- 
{| ®cdin cale of Co-heirs. [x] | 


x:/FCourt at another day touching the quan- 


253 


J wel Moyeables as Immoyables among Heirs, 


(r) Lit.'s3:C, 
I,2, 


nt, may either 


mto equall parts, the Eldeſt ſhall haye the *' 


(s) 14.1b. 
Terms of the 
Law, v. Partt- 
iron. | 
(t) Brac. h.2.0, 
33234.Lit.tb, 


(u)Brec.c.337 
Rn, 8. 


w 31.,H.8.c.1 
32 H,$.c.32, 


x See this title 


- 12, Where cither, or any of thoſe, whoſc See. 


ces or Villiages border upon. each |other, 
fire ro make diſtin&ions of their branes, 
| of | they 


00) Brac.{.z, Some alſo to the Jaile of 


— 86,1.6.16. thing, (a) 
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L they may haye a Writ dire&ed to the She. 
rifte , that hee ſhall determine and bound 

their limits equally, By the aſſiſtance of: 

" Ty Jury of 12,men,the moſt diſcrectof the Vis. 
v; (y) F.n. b. fol. m_ ſworn for this purpoſe: y)which Partit 
| 734 on ne ſhall certifie under his own Seal, & the 
El i Seales of foure Knights, who were preſent at 
the bufineſle at a certain day aſſigned, And 
if either be unwilling to have their bounds 
limited, as being the party who happily doth 
commit the Injury, Lv other may obtain a 
L | Wrir direfted ro the Sheriffe , to require 
- : (z)Terms of himto ſer equall bounds and limits, (x) 


the law, v.pe!= 13, Now whatſoever ſhall be adjudged by 


_ ambulation, F, the Supream power , or the Juſtices upon 
"| nb fol.t28. ſuch = 7 330k Aſp each , that ſhall immedi- 


EC arcly be i i o li. 
Y (a) Lxl.3.c.1 &. * come theirs to whom it is adjudg 


— — —————— N 
th th. — — — oo 00 Rent 
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_ Of publique Judgements. 
TIT. XVIIL 


A} far thoſe puniſhments which are un- 

fied wpob MalefaQors , ſome extend 
to the loſle of life, ſome of a Me 

of Cuy, Burrough, or Province , ſome to 

perpetuall bani(hrmear, or for a time, ſometo 

the reſtraining the body, as by perpetual in- 

prilonmens ,» or impriſonmcat for a time3 

- lome to beating , whipping, or the Pillory * 

'D; nity and Or- 

T.1T.c.6.Flet, der, orto a privatian or pro ibition of any 


mber, others _ 


I Loo Coated eee ds ihe i = 


x, Amoogſt | 


. 


s 
. 
5 
| 
| 
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1. Amongſt thelc, that is reckoned chcif, 
in regard of its Heinouſneſſe, (b) which wee (b) Coo.l.4. 
call Treaſon, Now Treaſon 4 is cither Beverleys caſes 
High or Petite : High Treaſon is that which 124. 
the Komays called Leſa majeftas;and this [be- (c) Flet,l,1,c, 
fore the. alteration of our Government] was 21. 
diverſe waycs commirred , as by killing , or 
imagining the Death ofthe King, the Hucen, 
or their Sonne and Heir apparant : Byravt- (4) Spec. Juſt. 


ſhing (d) the Wife, or eld:it Daughter of [.1.c. det pecbe 


the King [if ſhe were unmarried] or the wife ,  *: 

of the Kings Sonne and Heir fo rs By de m4 Joſe 

king up Armcs againſt the King within his . 

Ning ome. (e) By adhering unto, or bring- (c) Dyer , fol> 

ing ſupplies unto the Kings Encmies, ( f ) 95:56: 

by counterfeiting the Kings Grcar, or {ma (t) Coo.l.4. fo. | 

Seale , or his Coine, or ; bringing into T7. 

the Kingdome wietingly , or putting away 

any counterfer Coine, By killing the Kings 

Chancellor, Treaſurer , the Juſtices of c1- 

ther Bench, Juſtices lrenerary , or of Aſlize, 

or Juſtices of Oyer and Terminer, when they 

ſix in Judgement, or ate in purſuance of X 

theic duty, (x) Androtheſe. they added him (8) 25. E.3.6 

who being beyond the Seas , Yrred up o- ©* | 

thers to invade the Kingdome with an Ar- . 

my. 3 FO | (h) Dyer, fol. 

+ 2, Furthermore , thoſe who by force or 29$2-29-& fo 

feare did fo reſtrain the-Kings power , thar 3<9-%+38. 

he could nor exerciſe his Kingly Authority, ” 

or as: his Prerogarive, were by the opini- (3) 21,R, 2.1m _ 

Ons and Judgment of the Juſtices and other certain queſts 

learned Lawycts, adiudged guilty of Trea- ons pas anſw. 
| =o n that Parlias 

3» They Rt. 


ts 
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J. They were allo deemed guilty of ths 
crime , who counterfeited the Kings Seale 
Manuall, Signet , or private Scale : 0: 
who did counterfeit, waſh , or clip any For. 
reign Coinc which was current in this King. ſ' 


& 5 Eliz,c.rt, dome, | & They who did cither by writing 


& 14.Eliz,c,z word, or AR atlert the Authority or Jurizdi. if 


I8 Elix,c.n, z3 tion of any Forrcign Prince, Prelate , of 
H.y.c.5.Flet, Eſtate, in Cauſes Spirituall within this 


4.1 C,22Z, 


1' r Elixc.r, 


Kingdome , or within any of the Kings Do 


minuons : [{} Thoſe who denycd the Oath of 


Mm 5 Elix. 6,x, Supremacy upon the ſecond render Ln] 


n 14 Elix.c.1 


. © I4.Elixyc,2 


4. Thoſe allo were formerly included 
under this crime , who detained any Caſtle 
of this Kingdame, or any other of the Kings 
Realms forceably , any Tower, Fort, Fa- 
trefſe,, great Guns, or any Warlike Ammy- 
nition, and did not deliver rhem within fxe 
daycs after by Proclamation, being required. 
Thoſe who did voluntarily burne any of the 
Kings Ships, or cauſe them to be burnt of 
deſtroyed : Or did obſtruR any Port or Has 
ven belonging to his Dominions , or cauſe 
them to be obſtructed or Rtopp:dzor d'd abet, 
or counſel any other perſon offending inthe 
premiles, (x) Thoſe who did: endeavour to 


reſcue or releaſe any one wro was commit- | 


red to cuſtody, or priſon, for Treaſon again 


the Kings peiton, after having been convi-. 


Qed ; Ordid divulge, or make publique ſuch 
chdeavour by word or deed, (#) But thele 
dyed with Queen El:zabeth., | 

$. Totheſe may bc added thoſe who did 


draw, intice, or perſwade any of the Kings 


SubjeRs, or any perſons within the Kings 


Domi- 


I Ot wo” 


Lawes of England, 
Dominions from their naturall Obedience 
tothe King ; Or from the Religion cſtablih- 
ed ; Or Aid ablolye them by vertue,, or un- 
der prerence of any Bull : And being abſol- 
red, did reconcile them to the Religion or 
Sea of Rome, Or thoſe who being reconciled 
tothe *Sea aforeſaid , did promite Obedience 
tothat , or any other power) Thole alto (p) 23 Etrx, e. 
who being Subjecrs of theſe Realms , rouke 1,13 Elzx,c,r, 
upon them rhe Orders of Pricfts, Deacons; 
or Jeſtires beyond the Seas,by authority de- 
rived from the Pope , or cntred into any o- 
ther Religious Order, and returned into a- 
ny of the Kings Dominions : Or being Lay- 
men , and brought up in any of the Jeſuires 
Colledges beyond the Scas, trom the 5. year 
of Queen Eljzaberh, did not return home by. 
:day prefixed, and piving in their names 
bthe Dioceſan of. the place where they hi- 
ed, or to two Juſtices of the Peace, did not | 
dmir.themſelyes ro Her Maieſty, and take _ _ Hy 
ve Oarh of Supremacy, (4) "1 (q) 27 ER 
6. He allo is guilty of Treaſon , who fin- & 2: 
ung another falling into the crime , encou- r Stax, pleas, 
ageth him , or aſliſteth him with help or 6,77 1c 
Councell ; (r) For in caſe of High| Treaſon 44. ; 
ve principalls, (5) : .,..2- 4, $ 1dab. yet ct 
7. Bur hee that is only conſcious and pri- 23, ElL3c.1. 


Þ 
\F\ 
I 


'z not any wayes aſſiſting the Traytors, ,*; & 2 Ph.& 
IKe'1S nor uilty;.of High Treaſon, but on- Mar, c,10.5 
y of miſprifon of Treaſon » for-concealing & 5 pg. 6.c. 
ae Trayrors, (:) Hee thar privately coines x, x x4.6.c, 
monyes not current in this Kingdome, in- x, +5 n1j4,c 
urs the penalty ot Miſpriſion of Treaſon, (4) ;, 1. Flix; c.v. 
hich is alſo ro be underſtood of thoſe pf u_13ER%c,3 
I 3 | | wy ; 
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did <cither relcaſe , or endeavour to. releaſe 
_ them that were commited for Treaſon 4- 
gainſt the p<1 ſon ot the King, or tor {ulpiti- 
E 7 on ot fach Treaſon, out of Prilon or Cufts- 
+ 1w] 14 Ely, dy. w] As alſ9 of thoſe who take the King; 
| 210.3 Gicat Scal affixed ro Letters Patents, and 

[x] Terms of afhxe- them to others, [ 
” + \80C LAW, V. 8, Hc that is condcinned of Trcalon, for- 
© jjriſion. feits all which hc hath, as well Lands | and 
[1 thoſe notwithſtanding, that they bc entailed] 
Fey [y'26HB8.c,  y as Charncls and Rights [3] tothe tx- 
#123, che ucr, and to the Sbpream Power for the 
 [z]Plow.381 moſt pait. {a And being laid upon a Sled 
\.. 391. 33 H.8, inſtraw , hc is drawn by a Horſe tothe place 
{| 0.20, | of Execution ; where, when he comes, he 
' 1a 18 Elixc, hang'd up by the neck, and let dow! again 
1, FEURC.1, to x ground aliye:; Then is his head cutef 
by rhe publique E xc ctutioner , his Piivines 
ing hiſt cut off, which together with his 
Entialls and Heart ate caſt into a Fire, and 
(b] Flet./, 1,c, his Trunck cut into four parts, "7 Yet in 
16, lome caſes, They are only drawn and hangs 


I [c] Dyer, fol. untill they be dead. [c And ſo farre is 
- 230.55, very metyaryof a Traytor condemned , thit 
> not only his Head, and rhe other parts of fs 
Trunck are publiquely fixed upon takey, 

untill they be devowred by Fowls, or rot and 


p trifie, But even their Iſſue [| it they has 

| ' any] are in moſt caſes deſpniled of their No 

[4] Futb.pava, bility , and deprived of a1 Priviledges ang 

ſcignories, fot, Prerogatives dhe unro their Father, [4) 

| 26,27, Plywd, Now Women who are convi of Treaſon, 
391. | Are bound to a ſtake, and burned, [e'_ , 

tc Flet, lrg, , 9: Mif) rifien of Treaſon is puniſhed wit 

432, the confiſcation of all their Chartels, ts 

Es * fofle 


_ 
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cf lofle of the profits of all his Lands duting : 
i-Y life, and rhe Imprifonment of his body du- | 
i-Y ring rhe pleaſure of the — Power. f] [f ] Terms 0 
0- 15, Perit Treaſon is, where any doth ma- ;þe Law, v. 
v | liciouſly kill a Subie&, under whofe power my/priſion, 

{Y and ſubire&ion che party is, as a Wife her 


Husband, {eg} a Religious perſon his Prelare, [g] Dyer,z53. 


- a Sonne his Father or Mother , according 103.0 fol. 
i\Y ro the opinion of ſme, rhough others con- 333 v.25. 


18 radiair, {| a Servant his Maſter or Mi- (h) Lam. 248, 


i frriſſe. (;} To 'rheſe AOGARY hath addcd (i) 14.245.. 

i others 5, v3x, nor only thoſe who killed their Cromp. 18, 

of Kinfmen, bur even thoſe alfo , who did by pjw. 260, 

<< any capitall deceirs, plor any thing againſt pyer,12 8.1.57 

5K their Eftares', Members, or Honours. As 12 4.7.c.7. 

v8 alfo thote Servants who committed any | | 
fY ſuch crime againſt their Maſtes + Ot whs 

5 Jay with their Mafters Wives , Daughters, 

ls or Concubines, Or counterteited rheir Seals, 

i (4) Now the puniſhment due ro this crime, (k) Flet.l.1.c, 

'Y is,to be drawn from the Prifon to the place 37.Spec. Zu. 

il of Execurion,and there to be hanged by the /. z.. 

F neck unrill they bedead; (7) bur's woman (I) Cromp.Iuſt, 
Is puniſhed for rhis in the caſe of High Trea- fol.18.Fletl. 
ſon. Their goods allo are forfeired to the 1.c.37., 
Exchequer , Ind rheir Lands to the Lord 
of the Mannor , yet ſoas the King was 

-Wont- to-have a- yeare and a day, and 
Waſte. (wn) _  T+ 
aſt 4. The refidue of Capitall Crinies are 6c. 2, 

.comprehended under that one name of Fe- 

lony, Although Felony in a \more large (n) Lamb. l.2. 

c 


| Fgnificarion includes Treaſon , (=) and 1s, ; pj, 22, 
| Erin Wore firialy excendet ro Mur- CO Bok 42 
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12, Of Felovics, there arc ſome which 
are againſt the Common-wealth , and ſome 
which are againſt privare perſons principal- 
ly , though by conicquence they alſo arc a- 
gain the Conmon-wealth, Ot the firſt fort 
arc railing of Devils, Witch-cratr,Conjuting,- 
by which any one is killed : Or any other 
whatlocver atter the firſt conviction , by 
mcanes whercof the body of any patty lics 
lick and Janguiſhing , and thete tormetly 
went under the name of Fclony, (p) But at 
this day, thulc who uſe Invocations , Con- 
jurations, or railing of Deyils * Ol who rake 
counlcll of Evill Spirits, make any bargain 
with them , or dcale with them by way of 
Commerce : Or wha do any way command, 
cheriſh, or 1eward them for any cnd or put- 
pole, Thoſe who dig up any dead body outot 
a Grave, or Dormitory, or who draws oft the 
Skinnce or thc bone ot any dead body, to uic 
them in Inchantments. Laſtly, thoſe who 
prattice any manner of inchantment, charm, 
or forcery, whereby any perſon ſhall be ki 
led, deſtroycd, ey By coniumed, pincd, 0r 
Jamed, Thar tuch Offenders, thcir Aides, 
Abetrors, and Counlcllors, (hall ſufter pains 
of Death; as Fclons, withour benickir of Cler- 
gY, And it.is further provided for the uttct. 
extirpation of ſuch wicked Blaſphemy ; that 
wh ocyer (hall rake upon -them by Witch- 
craft, Inchantmenr, Charm, or Sorcery, 0 
tell or declarc in what place any Treaiurcot 
Gold or Silver may be found , or lies hid: 
Or to Fangke any perſon to unlawtull love: 
Or to deſtroy and waſtc any ones Cartrell ot 
| Goods, | 


* 
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Goods,or to deſtroy or hurt any ones perſon, 
although the lame be not ctte&ted or done, 
every ſuch oftender ſhall ſufter a year Impri- 
ſonment - without Baile or Mainpriſc, and - 
once incvery quarter of the ſaid year, fhall q 1.7am.c.12 

in ſome market town. ſtand openly upon the r 25.H.8.c.16; 
| | Pillory for the ſpace of ſix houres, and there $ 27,El:RC. 2. 
| openly cont%ſle their errour. Bur it, being | 
once convicted, they do again commir rhe 


t 35*EltR.C.qH, 


_ offence, they ſhall lufter death withour bene- = May £.44 
he of Clergy, 'g) 1 01. TSS 
| . which Statute 


13.And hither we may aprly refcr,that So- 
domiricall fin with bruit beaſts, (7) rhe enter- 
raining of Jcſuirs & Preiſts brought up in the 
Seminaries beyond the Sea, (s) the fetuling 
of Abjuration by Papiſts, and rheir return in- 
to England, after having abyured, (:) the al- 
| ſlewbling of Rebells, (#) the arr of multiply- 
ing Gold or Silver, (w) the procuring or 
cauſing of -Congregations ot Maſons to bc 
 a'embled, (x) , deparrure of Souldicts, 
Mariners, ot Gunners from their Caprtaines, 
(y) the exportation of Horles into Scotland:, 
(4) the conveying of ſheep beyond the Sca, 
the ſeecnd time, («) the return of vagabonds 
into England having been baniſhed, (b) the 


is now expired 
W 5.H.4.i.4. 
X-3,H.6:61*7 
Y 18.F5.6.8, 
19,2,an4.3. 
E.6.0.2.4.5- 
Z 23.H $.c. 
I16,1.E1%.c,7, 
a 8.El13;e.3, 
b 39.EliR.c.4. 
c.1,2,Phil.and 
Mar.c.4.5. E- 
[17.c.20, 
bid. 


*T 
-, s 
, A 


chearings and robbings of thoſe Vagabonds * 19: 39-EUR: 
---which —all themſelves Egyptians. (c) rhe FY Go - 


idle wandring of Souldiers and Mariners, 
(d) rhe counterfeiting, or deceirfull uſing of oy canto 
| Lerrers Teſtimonialls: {e} rhe riding  1n Dany Ta We 
Armes to commit a Felony, [f] rhe breaking * I ann ; 
or cutting of the bankes in Marſhland, (g) _— a 
14. And like unto theſe ſeem thoſe Felo- OE. 
nies which ſpring from breaking of Priſons, .., .  *F4 
| 3 | as.” + > 


F "A, EDA. E204 Pi See SE! 
SORES I res bis 
a BO EN oO OO ne On Rt] + % 7 
ee IK ID mo bp of Pet ge. Nee LOA , R a ads 
4286S IV He t$! PAS VOL, Ge fr YO OMAN AE 3.” 


we” 2x 
py 


262 Inſtitutes of the 

as where one is impriſoned for Felony, or for 

ſuſpition of Felony, and breaks forth; as alfo 

where a Gaoler lets ſuch a perſon forth freely 
| Which we call a voluntary eſcape: Or laſtly, 
EY the aſſiſtance and help in a+ third perſon, 
| h Lamb.l.2.c. which we call Refcous, (þ) the making, 
-7» P.224. 226, bringing into the Kingdome, or ſelling that 
| Dier,f9. 90.y, kinde of Mony which our Anceſtors called 
60.f0.165.n. Galley Hgltc-pence, Suskins, Dorkins, and 
60. Blanks, (3) the Imbecilling of a Record, (F) 
13.H.5.c. I. the vialent opprefling the Subje& by the 
k8&H.6.c.12, Kings Purveiours or others, (1) the compe]- 
T4.8.3.c.3.5, ling of any Priſoner by the Goaler, by durels 
E.,3,c.2,29,6, of mprifonment and pain to becume an Ap- 
 3:c,T8.36.E, pellor apainſt his will, (») and thus much 
3-c.2,au4 4.5. of the firſt fort of Felonies. 
R.2.c.8 15. Felonics which do primarily and cheif- 


m4g.F,z.c, | S-onnp nin private perſons, are fuch as re- 


19. left to the hurt and prejudice of the Budy 
n Lewb.l.2.c. only, or the Body and Goods, or the Goods 
7,f0,228, » *only.(n) Thofe which hurt the Body,are fuch 
A | which cither rake away life, or bring lome 0- 
ther enormous injury upon it, though not 
, mortall ; thoſe which rake away lite, arc com- 
i 4, prehended under the generall name of Ho- 
.0 Flet.(,1,c," micide, (s) burthis hath diye1 fe appellations 
23, and cauſes from rhe diverſe Intents of the 
| parties offending. For thar which is commut- * 
HG -red through malice prepenled, is called mur- 
| Þ Plow.474, der, (p) andis pune with death, And we 
Glay.l,11,c.z. are ro take notice here, of the ancient cu- 
. Lyar l.3-tr,z, ſtome which our Anceſtors uſed, that he who 
{ £44 ,1.2.Dier, commuirred Murder was hanged up alive by 
bt 9.69 -#. 28,0 his whole Body upon a Gibber, and was not 
| "9ſ0.186.x.3 upon any condition tobe let down unrill he 


d1- 
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$60 rhrough Hunger, but 1 read nothing of 
this; and it there were any ſuch cuſtome ir 
| is long time changed : For at this day they, 
235 the. Fclons, aiC ſtrangled with a Hatter, 
and in this vnly they dittcr fiom orher Fe- 
þ <4 that theix Bodyes arc hanged up on 
hugh in ſowe publick Roade, neee the place 
where, the tact was committed, as an obie& 
ta thoſe which pale by, and are nor to be re- 
moved untilthcy be conlumed, Now there 
| are gathers who thew more at large how and 
by what waycs murder may be committed, | 
| | F q Stan.Pleas 
16. And it is murder allo where any one C/ow.l.I.c.10, 


kills bim{clfc, For ſuch a perſon is called, Fe- £2mb. {.2.6,7. 


lo de ſe: ln which caſe ChriſtianBuriall is./0- 230. 
forbidden and all the paitics Go ds and 

Charcclls are forfeited to the fupream power, I Byac.l.3.tr, 
ro be. dilpoſcd of to pious uſes, ir) yer ſome 1 c.31.Pow. 
there arc, who diſt nguith, whether the par- fo.253, 
ty laid violent hands upon hinſclf. rhrough 

fear of Judgment, or being weary of his lite, 

or through the violence of lome diſeaſe : For 

in the Gf caſc, as other Felons, he looſeth 

doth bis Land and Chartels, in the ſecond, 

his Charrells vnly, and in the third he for- 
feigeth nothing. (5) | 


_.. 17. Thar which is commirted through 
ſudden paſhon & Anger, is called ſimple, z) 
Homicide or man- (la ughter, and itis puniſh- 

able with death allo ; yer luch is the commi- 3+ 

{gration. of LE weaknefſc with us, or the 

pious inſtigation to Icarning, that he, who 


s Flet.l,1,e,36 


15, cony.ict ot this Crime rhe firſt tine, if he - 


C370. 


ca read perfely,and diinEly, as a Clarke 


r Glan,l.I4.c. 
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4 ought to do, 1s treed from death, and his 
8: lands and goods bcing forteited )is only burn; 
| in thehand;by which means hc-may beknom 
if he commic the like crime again, and con. 
Vee mitring ir the {ccond time, ac 15 to dy with- 
- u 18,E{j3,-,7; out mcrcy, (u | but fo grear hath been the 
E blaody wickedncile of theſe times, that thi, 
| Law hath becn lomewhat more cxaſperared, 
: | : For now by an Act of Parliament in K, Jam: 
| his time it is decreed, that he who ſtabs ano- 
thet who hath neycr a Weapon drawn, or 
who doth not pruvoke him by ftricking tft, 
| thall looſe the benefit of Clerpy, althoup! 
 :. there do no precedent malice appear, if the 
be party dy within {tx Months, unlet'e it be done 
in lis own defcnce, or for the neceſiary con- 
; ſervation of the publick place, (1) now thts 
Pa” RN favour of Clergy is ner only granted to thele, 
wr.f.t.c.8 butcvcn to all othcr Felons, unleflc where tt 
X23.H.8.c, 1. js denied by ſorne particulcr AR of Parha- 
25.H.8.c,3, ment, (x) the other kindes of Homicide arc 
26,0H.8.c.12, 'ngt accoumed Feleny. ( y 
y Lamb. l.z.c. 18, For every Homicide winch is without 
7.f0.,248, malice is either neceflary or calyall, (x) that 
z weſt, Stmbol, which is necetjary is likewilc double, one 
| F#0.2-f0:48 which cannor be declined withour prequdice 
Oy __ topudlick Juſtice, the other which cannot be 
Fi 2. aAvoyded withour the death of the innocent, an 
example of the tirſt fort may be given in the 
cale of killing a Robber or Theite, who can- 
nor otherwitle be apprehended, and of the 1a- 
__ rer,in caſe where one kills another in his own 
ſhy , defence, the former is tree from all manner 
- Stanfyl,1yt, of puniſhment, (a) the later not fimply, for 
yg it is materiall, thar the party who 1s ſlain 
| ny | lec 
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ſer npon the party that Kills him in his own 


IN A Rl aan, - 


It Houle, or neer the Ordinary high-way, with ; 
n a malicious intention to kill or rob him, or "9 
| in caſe that he be moved with ſudden paſh- | Þ 
-K on, and purſues the party defending; himſclt | E 
: with an intention ro fight with him,lo far un- / Y 
$ till he-can fly no- further, for in the one caſc 7 
. the kills him withour incurring any punith- 2 
ment at all,”b)bur in the other caſc,he loleth b r1r,Z:1,1, 


his Goods, (c) nor is he received and taken May,c,12, ; 
into _ wirhour the exprefle pleaſure and S$ran,l,r,c,6,7 #* 
Indulgency of the ſupream power, ( which & 6 E,1,0,9:; FH 
notwithſtanding is granted and obtaincd of FB 
courſe. ) © TÞe | 
19, Caſua!l Homicide is double likewiſe, 
one which is meerly through mil-fortune, the 
other which is mixcd allo with ſome faulr in 
the party who kills the other. - That often 
happens in the Lawtull proſecution of a law- 
full AR, and often from a bruir or an inani- 
mare thing, Of rhe firſt kinde, is, where 
any one is Filled, with the tall of an Arme or 
Lopp of a Tree, or a Tile from a Huule, after 
warning given by the paities who are cither : | 
» lop =. tiling, (d) % which alſo may be 4 eſt: Simbol: 
ad ed, that which may happen in Juſts and. fart,2:Sec: FO, 
Tournements, in regard the parties who ut ,Indithments 
__are there in Action are ſuppoſed ro be ma- | 
king rrialls of their ſirengrh in the way of 
treindſhip, And therefore K, Henry the le- + 
cond ordained,that thoſe ſhould be: pardoned 
thereby giving them to underſtand how 
much they were obliged ro perform for the | 
Kings ſake when required. (e) Of rheſecond © Specs 7 plicgl: 


fort is, where any arc ſuddenly drowned in 1:c:Det Office, 
falling de! Coronere 
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falliog from a Ship, Bgar, or Bridge,or Gain 
with a Cact, Mill, or the like, ln whch Ca 
| les we haves before re;aicd what our Law ge&- 
(f) Fleta.l, 1, twrminss, 'f) 
£4. 25. 20, Homicide, which is mixt with lows 
Eo fauitot the paity who k Us the other, and yea 
F is caluall or accidcntall, is, whete giic that 
is lopping of a I cc, o1 tiling of an houle, 
F4 , happzgs to kill another with a Lop ar Tik, 
(g Stan. Pleas nut haying given any warning, g, of which 
Yown.l.1.c.y4. kind othery draw many cxamplcs. (+) 
h) Flg.h, 21, Felogicy which are committcy upon 
£.31.26 H. $8, the Body, and yet ds piive it not of lite, is 
C.16, where any one out of malice cuts out the 
FElit,ct7, tongue, tither of a man or þcaſt, or puly out 
 (H25H,8$.c.6, theegycs of any Subzca, (1) or commits the 
 SEl\,c17, bhortible and abowinable fig of Sodowy with 
(k) Fletat.1, a man, [4 (but thule who commursd ary 
£137... Kind of Sodomy were ulcd to be buricd alive 
< 3H.7.c.2. 10 the Eaith (tj (or having ftoln away 2 Wi1- 
Lamb l.1.c,q7, OW, Wits, ar Virgin, whobath an Efatc 
7 | in Lands or 1 encwerys, or who hath $,0068, 
or Chattells, or who is Heir apparcot to bgr 
 Hnceſhax, nod marries her beiwg lo (to lign 
: 17S away azainſt her will, or commurs a Raps vp: 
| () Lab. th, an bet; or{ he who afliſts (wy any one 1 
 F8Ebhcg, the conunittigng of tuch crime. He allo where 
oh agy obe hath the cainall knowledge of any 
i woman whois under the age of ten years old * 
[h]12.,H.4; whether it be with her Will and count of 
Ec13,Stanf.{.1. withaur : (x 01 bly, where any one caw- 
C.14.Glanl.14 mirs a Rape upon any woman wharlocve!; 
A © ty thels we way. allo adde him who mattigs 3 
La] I Facc ti kecond Witt in the, lite time of- his 6:R. (0) 
Jos 9.: 1+ Dow. that Felony icems to bg of a wixt 114 
ruic 
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wre which is committed by him, who ha. 
ving any deadly infe&tious difeaſe by reaſon 
of which heis prohibired by the Lay to go 
| ouT of his houſe, doth notwithanding, bo a- 
| abroad , and rrade , and converle with o- p14 Fat.chd 


thers. WW, ; |: 
22, Fclonies which arc committed both a- 


gainſt body apd Goods, are Piracics, Burg- 
Be” Robberics of bouſes, or Catles, Bur- 
ning of Houſes, and Robbery. Now by Pi- 
acies we do not onely mean DPiraticall rob- 
bing upon the Sea, bur all manner of Fe- 
loajes upon the Sea, or within the Jurisdi- | 
&ian of the High Court of Admiralty.Bur- [aJt7 H.8.c 
glary is a violentand forcible breaking into mb gy "ErM 
a Houſe, cicher private or Sacred, (45 into po op 
2 Church) in the night rime, with an incen- , 7 _ 4 HE 
on zo hill, ſizl, of commit any FEW rumours, | 
withio the ſaid place 3 (r) bur how far this, 6 nie f 
is . exxended we arc & inquipe of R 
thers, (s) | = 7 [1s Stanf Li.) 
24. Now that which we of our Nation | 14 Lab 
call Houle-robbing, 1do not &nd <yprefled by JJ. 4, fs 
our Ciyilians, bur zt fignifierh 3 bregkings or Loa-Ceed EY 
entring into anothers houſe or dwe ling Carta py 
place in the day time, and a taking away 9 1 Fg . 
Goods, whilſt there is ſome Body preſemtin (cg 
the ficuſe, | L 39 Elig.c.1y. 
24. Hooſe-burning-doth got onely cx- Lamb.fq. 260+ 
tend to Houles and Barnes wherein Corn. ol #/ 37 
is laid up : bur allo to choſe heaps which we woke 2.07 MOR 
call Mowes, Stacks , of Recks, if chey be = 
near unto Houſes, and burnt though ma- Len 
ms {00 Fulb.fo.l09. 


25, Robbery is the taking away of goods 
| from 


262 


' 


Inf t Ines 0 id the 


from any ones perſon, or ot leaſt the perſon 
wiv 1s owner of them, being prefent and 


not aſſenting. Now thisis ſometimes violent, 


and accompanicd with rerror, as when any 
man 15 robbed by theiyes on the high way, 


[ (w) Dicer 224. by which his life is in danger : (w) and 


-|8.F, 


(x) Lamb./s. 


262,263,264, 


- 265,266. 
"|Cy) Flea [,1. 
0239, 


(xs FljR.t.14 


lometimes ſecret ang Clandeſtine, as when 
a mans Purſe is cut or ſtoln away againſt his 
privity, having in it twelyc pence in monies: 
(x) ſome allo afhrm it to be Rubbery wheres 
mans Wife is raken or inticed away with het 
Husbands Goods. (y) 

26. Amongſt thote Felonies which relate 
ro Goods onely, that mcthinks deſerves to 
be reckoned firſt, which we call torging of 
Deeds, being commitred the ſecond timesfor 
he who having been once convi& of this 
crime, audis again found puilty, cither of 
malicious forgit & or cauſing and Rey 
others to forge Deeds, or knowingly to ab 
ledge or plead them in Judgement, whereby 
any one is prejudiced, or hurt in his Title to 
Lands or Goods, js declared guilry of Fe- 
lony, this being Felony by the Statute, (A) 

27, That which is Felony by the Common 
Law, and relates to the Goods onely, is term- 
cd Larceny, and is a fraudulent taking aw) 
of Goods moveable or perſonall, in the ab- 


(a) Lamb 26: ſence ang againſt the will ot the owner, («) 


| Weot.purt.s tt, 
Indi ment x 


= Sec.6r. 


(bd) 338.6, 
6.1. 


of which thoſe Serya nts are as much ouilty,. 


who take away the Goods of their Maſters 
who arc dead, from the E xecurors, and are 
not reclaimed or drawn to reſtore them aſter 
Proclamation made, (b) as rhoſe who carry 


_ away Goods committed torthcir Cuſtody by 


ther 
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| their maſters to the value of forty Shillings, 


p | unlefle they be under the age of cighreen 28H 
"Þ years. (c) 74 ATT 
\# 28. But Larceny is either Grand or petty; 5 Dlj;z,c, 19. 

; | Grand is where the Goods ſtoln excecd the 27, H.8.c.17. 'F 
i | valuc of twelve pence, Petit, where they a-28 H,8.C.4. if; 
\ | mountnet to that value, and thereforc this 15 | 1 
«i 2 Þy ſome Gacied. a Felony. Ll) The Inner (11, nb a8 LY 

. | 5 Capirall; the latter punittiable, onely by 4, 12 

; | whipping and impriſonment, ee .Flet, 

; 29.By what wayes,and how Larccny iscom- ' 


mirted were materiall ro underſtand, where- 
fore know that under thole Goods, by the ta- 
king of which Larceny is committed , are 
comprehended, monics numbred, Veflells of 
Silver, Garments and Cloaths,mear, (unleflc 
where the Parry thar takes ir, doth ir 
through neceſlity , either ro ſave his own 
life, or his Neighbours) all ſorts of Grain, 
Hay , fruit, ſcparated from the ground, 
Horſes, or Mares of any age, Oxen, Cows, 
. Sheep, Lambs, Hogs,Pigs, Hens, Ducks, Pea- 
 rrumg, Turkies, or other tame fowls: and 
Tome things alſo which are wild, as young 
Pigeons which are ina Dove-houſe,and can- 
not as yet fly, Hawks from their neſts, and TEE 
Fiſhes from a Pool, or other place which is = 
Made tokeep them in, (e) | (e)Layb, 2692 . nt 
'**  3o, Nor isheonely guilty of Felony who £70« 
takes a Deere which | 


ie knows to be tame, ${4n.f.1.c, 15, 
but he alſo who takes Decre or Conies out” 16+, 
of a Park or Warren in the nighr, or he 
_—_ hunts them either pay 1 ah Or s bes 
if being apprehended and examined , he $ 
denic the At. (f) Laſtly , he who ſhears Sag, 
| Wooll -* 


Fa 7 
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Wgoll from thebscks of Sheep, or faics of 
, the skinhes, leaving their catcaſſes behind 
[8] 14.299, them, (g) or rakes Apples or any other fruit 
ſeparared fromthe Trees, or takes a Tree, 
iach either liicmſelf or another cur down 
trom the Ownet, with an intention to ſteal it 
[1] Lamb... 1% guilty of Felony. (h) | 
£.7.f0,280, 31, A man mayally commit Felony & theft 
tanſs,1.c.17, upon that Which is his own; as where I lend 
rs Wi "Ts Vellells of Gold, ec. t» another,and fray: 
( )F7et, þ& dulently ſtcal them from him again , (3) ot if 
Tots, , I receive my own Goods which were ſtoln, 
( ). p b | without the Authority of the Magiſtrate, (k) 

(m) Lams.l. tt. and being bribed, forbear to kreute, (!) 
6,43.Pow.ſo. 7. lnFelony, (*) there are allo ſome 


we h)1d.29 }. 


b AA times ſotnc befides the principalls whom we 
call acceſthries, no lefſe guilty df Felony then | 


(n)Stanf.l.1. 
FREE. Tultic the princi palls, and thoſe not onely by the 
{.1.c.del Offi. : Common, aw, bur by the Sratutes alſo,(#) 
det Cav apdey Now there is a double kind of acceflory,onc 
bers be. , before the FaR, the other after acceltory. 
makes nine Before the fat 15,fHere any one commands y 
forts of acceſ- HE another to Comm a Feloniotis WT 
fories. WoIrci he doth afterwards perform : and this 
CD) Tra at25cir, that the party who fo incites be not 
(Pp) Srenfe ! 1- preſengat the Fad committed, [0] and the 
£.43.Dier_ fol. FPretengat the Fa, commitred, [0] ar \& 
pr gt cmcum ances Which in this Cafe render 3 
A\ni-- Ar vt Principall. or an Accellory oficly, Qui LiV- 
(q)Dier ſd.355%.: 'q titha\ #4 Fi hs 1 $1 [:.Joe- 
#.36. Jers,dg witha grew dral of Art and fudge 
(t)Stenf Liv, for. Sempnirate, {y] Acceflory after the 
Hs. ; a ; is, where any ohe wittingly, or Si 
(5) Fulb.par. cantlyTg] receives, cheriſherh, affiſterh, an 
Theft,fo.25, Nor orteth a Felon; [+] or who recayes 
Lamb, fe, 295 HoIN goods FO keep them , or to diſpoſe of 
ST: "4 them,rogerher with the Theife.[s 'But a Wiic 


who 


Only here is the difterence ; Thar the 
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whe in this caſe conceales the ſecret of her | 
Hiishand is 'cxcufable rhrgugh the niece my i 7 
of her Duty', (1) which iS allo true, if caſe x Stanf.l.t.c. 
ſhee comntit rhe Fa upon his command. 46 


(#) And rhere are alſo Acceſlories of Acceſ- 1 1d. ibc,ng. 
ſorics , as where any one doth witringly re- L 
ccive the Acccilory ot an Acceſl6ry, (w) w 1d. ib, 


33. The puniſhment due to-Felons both 
runcipalls as Acceiforics , is to hang by the 
neck untill they dye , and to forfeit their 
Goods apd Lands , if rity have any £0 X 24 HS.c.45 
| CCel- Copel 4. Bever- 
ory cannor be puniſhed before the Princi- 14y5 caſe, 124. 
pa be convict and Arraint, (y) Now the y Stapf. 1.1.c. 
ands eſcheat ro rhe Lord of the Mannor, 42 plow.g7. 
who notwirhſtandin was formerly compel- Dyet, fol.130. 
led ro expe, untill the King had retcived y, io, 
his yeare and his day, and waſte, unlefle 
the King kackſelfe ere Lord., (4) Moieover z Stenf,1,3.c, 
the Wuc'of Felons'is ſo infefted, that they 3.Flet 1.17. / 
arc excluded from all hope or poſſibility of 2g, A $ 
ſuccecdirig in rhe, Inherirances of their An- 
ccſtars , which otherwiſe ſhould have de- 
{cerided to them, unlcile there be-any thing 
more fayourably enacted in caſe of any par- 


ticular crime, contrary to the conumpn anl EF 
_ ordinary forme. (a). _ .& 1 Mani 


ON : | 1 Zam.c.11i, 

. 34. Bur theſe things which wee have. po; 12, | 

ken concerning rhe puniſhmenrs of Treafons 

and Felonics, muſt have their diſtin&ions, & 

therefore it were requiſite to explain them b Stanf. 1.2.C, 
Now the way of impeaching any of theſe 52,53, 54, 55, 
crimes is dbuble;one by Appeal,(b) rhe _ $6,575 8,59. 


c Id. c 
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d 1d.1.3.c.1, 


Flet. BY 
31,32. 


© D Yer, 
49. 
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441.2, 
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by Inditment art the ſuite of the Supream 
Power, (c) If they proceed by way of Ap. 
peale , and thar ir be an Acculer , who takes 
__ him the proofe of the crime, itis at the 
clcCtion of the Defendant ( unletie hce will 
confeile the fat ) to wage his Battaile with 
the Appellor, or to be tryed by his Country, 


Or (in cafe he were a Peer of the Realm) to 


be tryed by a Verdict of his Pcers, or Parcs, 
(d) Bur it he be jndicted, he is lett {ulely to 
the tryall of his Country , of Pecrs, And it 
in either cafe he be convict , he is puniſhed 
with Dcath., 1 


35. Bur it ſometimes happens that the 
patty accuſed through contumacy , refuſeth 
to be trycd cither way , but cither ſtands 
mure , or plcads not ſo: As by his anſwer 
lilue may be joyncd ro come to Tryall, In 
which caſes, if it be by Appeale, he is imme- 
diately adjudged to dye. (ce) If by Indid- 
ment, then is ittaken Pro Confeſſo, in calc of 
Treaſon, And in cafes of Felony , he ſhall 
be impreſled , 217, he ſhall be commitred to 
the Priſon from whence hee was brought, 
where he ſhall be carryed into ſome low dark 
wrt; and being ſtripped naked, he ſhall be 
aid upon the bare ground, his Pudend.e 0n- 
ly covered , and his Arms and Legs pulled 


* out by four ropes, faſtned to the four corners 


of the room , hee thallbe ſtretched out upon 
his back : Then being bound in this manner, 
hce ſhall have ſo great a weight of Iron ot 
Stone laid upon his Breaſt as hee is able to 
beare, withour confiſion, The day following, 

Be 


) 
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he ſhallhave 3. cruſts of barly bread withour 
drink ; next day to that he ſhall have three 
draughts of the water next to the Priſon, 


vided it be not running water) but with- 
out Bread : And ſo by turns he ſhall be fed 
with bread or Water every day untill hee 
dye through the extremities of weight, 
hunger, an cold, (f) (f) Flet, l.1.C. 


| 04.08 REES nds +, 

36. Now a Woman who is conderhned Sranf1.2.6,60; 
for any the aforcſaid Crimes , if ſhe be with pyer, 241. 
Child, haththe Exccution of Judgment de- 43, 
ferr'd unrill ſhee be delivered of her In- pe 
ſanr, (g) (8) Flet.l.t.6; 


37. Thereis alſo a miſprifion of Felony ; I” 
As in caſe any one knowes another to have 
commirted Felony, and dorh not diſcoyer ir 
unto the Supreain Power, or to a Magiſtrate, 
1 oy the puniſhment for this critne , is, (h) Termes of 
t the party ſhall be committed to priſon, the Law, v. 
untill hee have pur in Sccurity for the pay- miſpriſſon, , 
ment of ſuch a,Fine as the Judges ſhal im- Cromp. fol. 39. 
pole \ppoe him before whom he is convened 
O, And it is to be obleryed ; That in al (i) 1d. ib, 
Treaſons and Felonies, there is « nuſprigon 
of Treaſon or Felony comprehended, And | 
therefore ir isin the power of the Supreame 
Tower i in bs clemency ir Dep ood _ 
oe) to ſuppoſe him guilty ofmiſprition only, . 
he ceally/s ley greater crime. (F) ,(k) 1d... 


” ; 8. agar hrg hoy ch are capicall, Bro | 
i crimes which uſed to be puniſhed with 


oe 13g and Banifhment : Ag thef 
+ ons, who having commirted Treafon 
'clony ,. and taken SanQuary , were acty 
| ſtomed , having confeſt their crime befor if 
Ms the Coroner , to abjure the Realm, and 
(1) Seanf. 1.2, thereby avoid a greater puniſhment ; (7)by 
£.38,39.7erms this is Jong fince altcrcd. (m) And indeed 
of the Law, v. there arc tew Facts at this day lubje@ ro 
Abttration, * this , and many even of tholc are not fo 
(ww) 21 H,s.c. high : as he who kills Decre, and canng 
2,22 H.8.cap, hade Tecuriry to put in for the payment of 
I4. 33 H,c, the Fine impoſcd, is compelled to abjure 
Iz, the Common-wealth , (#) which alſo heeis 
th) Charta de bound 'to doe who marrics a W oman-Heir, 
Foreſt. c,10. having ſtollen her out of the cuſtody of her 
Dyer, fol. 238, Guardian , and is not able to faristic for the 
.34. , valucofther Marriage. (o) So alſo hee who 
(9)h13E.x0 accepts of a Benefice', being eleed by the 
&: Pope,'(p) And taftly, a Papiſt who refuſeth 
P} 17, R.z, to'come to Church accotding ro AQ of Pat- 


274 | Tſtihites of the 


Staf.2.c.2, amen, (g) | 
( 3F Elix, | 

hes HR $9. Our Starures allo intli& a { hn pe 
ai. opan. cho Who ſuc or implead any one 
+ In aÞForcreign Realm, when the Aion be- 


\ $44 


longs *ptuperly to tlic Cogniſance of our 
Courrs ot Where Judgement hath in the 
fattie alc been given by the Juſtices hete, 
AsVikewiſe upon thoſe , who by proſecuting 
a PIgint in another Courr, endeavour to re- 
tard'or impeach Judgmenr given in the Sw 
Roger, Courre of our Supream Power, For 
uch Offenders being fummoned by diftreil, 
either upon the Lands in'queſtion, or a— 


Lawes of England. 
iy 6ther of their Lands, ro be made' by 
the >heriffe ro; appeare perſonally in the / 
Chancery , or in ecithet Bench, or before 
Juſtices particularly for that purpoſe depured - 
toantwer ſuch conrempr'if they appeare note 
Then are they, their Proucurators, Attor-: 
neys » Executors,, Notaries 4 and Sum- 
maners deprived ot protection, their Lands, 
ſo | Goads, and Chartels forfcired to the Su- | 
Fl am. Power , and their Bodies whereloes  —  _. ; 
of | ver found and taken, kept in Priſon untill 
re Þ they have paid a Fine to be impoſed-upon 
; | them at the will and pleaſure of the Su»: 
| preame Power, (z) (r\ 27 E, 3.6 
E 1 .Bro.tit.Pr a= 
c | 140. Thoſe alſo are lyable to this, who-,,;.. wah 

0 | ſreke for aty prelentations ro Churches, 
£ | Prebendaries , or other Ecclefiaſticall Be- 
| | Defices from Rome ; Or who ſecke and ob- 
, mom any Proceile concerning rhe. premis 
s, any Excommucations, Bulls, or o- 

ther Inftrumems from thence,' 'Nor they 
. | only, burthcir [Procurers, Execuitors, Nos 
| varies, Summoncrs', | Promoters ; and Af 
 kiſters, (s) $0 allo choſe who procure any” 
Provifions from.the Pope , by which they (5) 13 +2. f- 
| become abſolved from their Obetiicnce., of 2. 
obcaine any Qffice.in.any Rekgious Houſes i 
Se, (1) As Arch-biſhops, Biti.ops," Abbors; * © 2s 
who paid a greater fumme then uſuall to (t) 4 H.4.c.3. 
the Pope fot their Bencfices"(k ) -toge- | | 
ther with thoſe /ReQors and Vicars undef (u) 6H.4.c.1, 
the, JuriſdiQtion -.of the Arch-Deacon' sf , . . 
Kichtmond , who impoſe rov great exattions 
kpon.che Subjed, (w) 

T 


(w)26 H. 
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41. To which wee may adde ; thoſe if 
who defend or promote any Authority or 
Juriſdiion of the Pope ( which hee Fat 

_ clame in ENGLAND) either by word, 
writing , or A&t : Or thoſe who ſhall al 
fiſt , help, or comfort any manner of way 


f any perlon or perſons who ſhall defend | 
x 5 Eire. 1, or promixe the ſame, (x) Thoſe who en 
28 H.8, c, 10, tertaine of affiſt any who ſhall bring any | 
1 Eli%,c.t, Bulls, Writings, or Inſtruments of Ab- 
+ ſolution or Reconciliation from the Sea 
of ROME, or from any perſon exetci- 
fing the Authority of the ſaid Sea : Or I 
who ſhall under ſuch colour abſolye or 
reconcile any perſon, or who ſhall accept 
of any ſuch Abſolution, Laſtly , thole 
who ſhall bring over from the Pope 
| See of ROME, or from any one clat- 
ming his Authority, any Agzus Dt 
| Croljles, PiRures , Beads , es, and ſhall 
deliver them to any Subje& here , or pro- 
cure them to be delivered or offered , to 
the end that they ſhould make uſe of them. 
And thoſe alſo who ſhall receive any ſuch 
thing being offered , and not apprehend 
the perſon offering them , or not deliver 
| S __ + 4r gt ang (ar) or = m_ 
mm withi ce together with the tun 
y 13 FuRC.2, fo received, IH Wi » 


42. They alſo come under the ſame 

es i notion , who deing compellable, refuſc the 
Z 1 Ebx.c 1 Oath of S macy, bei Ja weully rende- 
D Elixgs.1, * red, (4) Or who doo: Giredtly , or indi- 
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\ | re&ly give any money, or ſuſtenance, or 

any other thing to any Juſuire or Prieft 

remaining in any Seminary , or to any 

other Prieſt , Deacon, Religious, or Ec- 
clefiaſticall perſon, or to the maintenance 

| of any of their Scminarics or Colledges be- = 
| yond the Seas, (a) | a 27 Eliz.c.s, 


a3. And laſtly, Thoſe who rake or 
procure for Uſurers by way of Ulury, 
though under the notion of any Sale of EO. 
Contra , above a tenth per annum. [ b] b 19 Elix,c.8, 
Bur: ſome of our Lawyers through gaine 
or ambition , have too violently extend- 
ed this ſtri& puniſhment , by ſtretching 


the words of one Srature [c] which are e 16 R.2.c.5, 


meant in the generality , ro every light 
offence of Judges [ eſpecially Eccleftaſticall} 
Ld] ro whom 1 hall. only ſay : That that d Cromp.fo.52 
Candor of ſome were to be deſired , and 
that Ignorance of others lamented , which 
a very learned Man did lately moſt ac- 


curarely perſwade and refute, [e] e Coſwus, part | 


3.c.7 fol.Þ5. 
44. Thoſe Crimes which are puniſhed 
with the leſſe of Prote&ion arc not to bee 
eſteemed light, Now they incur this, who 
being five times lawfully ſummoned in a 
full County , doe "not give their appea- 
rance to a perſonall A&gion or an IndiQ- 
ment, [ f7] for they are pronounced Ur- f 3 E.r.c.35 
lawed ; And if it be a civill Aftion , they 31 Elitcap.s. 
forfeit all their Goods and Charrels, with 
the profirs naturally ariſing from their 
& 41 | T 3 . Lands, 


—_— Inſtitutes of the 
(s) Bro. forfei- Lands, [g] And if it be eriminall , then 
ures, 35, they fortcit all their Lands and Tenemenys 
(h) 7 alſo to the publique Exchequer for eyer, 
1) T9 mr of (þ) andare ip/o fatto, deprived of the bene 

hr of all Lawes , . and of the priviledge 

_ of Subic&s, fo that according to the Ap 
) cients any one might kill \ ou unpupty- 
(1) Brae./.3.tr, ſhed, (;) But this Law being altered, (h) 
as | they ' are now leferred to a pecuniary 
(K) 5 BUR. & Fine, Thoſe alio are liable ro this pu 
| niſhinent , who remove, or rhrow down 
the Sea-marks , by which Matriners at 

ſecured from wandring , and dirccd to 

their Port , if the Oftengers be nor worths 


v0 hundred pound , whereby they may with 
O $ El:x, c. moneyes Jarishe for their ef 


The Law, U, 
| W#law:y. 


% 
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45. Periury committed by any perſon 
who was of a Jury'in any Court , was lo 
odious to our Anceſtors , that it was de- 
creed , that all ſuch Ottenders ſhould have 

4 their Medowes and Gardens digged up, 

 - - their Houſes pull'd downe, their Woods 

©. .. © extirpated bf q grub'd up, and all their 
(m) Te/mes, Lands confiſcate, ( m) And moreover (ac- 
v. Altaizt, cording to ſome) they were io be com- 
mitted to Priſon , and for eyer rendered 


4 


- {ſo infamous , that they were deprived of 
| the benefit of the Lawes, and thcir Tc- 
'H 7 Kimonies- neyer to. be admittcd in ary 
s (n) Fletg, Cauſe, (u) 


! 


46. Thoſe who committed periury in 
«ny Court were fined twenty pound, and 
"4 | | ſuftered 


® — te Df ” Fs 


ſuffered - fixe moneths impriſonment with- 
| out Baile or Maine prize , and made in- 
capable for ever after of bearing® Witneſs 
in any Court of Record, 
| And if ary perſon did procure or 
ſuborn another to commit periury in any 
Court, hce is to .be fincd forty pound : 
And ie hee have not fo much in Goods. 
and Charrclls, he is then to ſufter fix months 
impriſonment without Bale , and to ſtand 
in the Pilloty in the ſame Towne, or in 
ſome other in vpen Matker for the ſpace 
of an houre , and furthermore is made 
uncapablc for ever of bearing Witnefle in 


any Court of Record, (o) But periury (0) 5 Eliz,e.9 


was wont ficquently to be puniſhed with 

en extraordinary Cenſure in that Honou- 

rable Atlembly of Pcercs in the Starr- 

Chamber. (p) 2 (p) Dyer, fol. 

242.753. 

47. Next to this are thoſe Crimes 

which. were puniſhed with diſ-membring, 

or Mutilation of the Body : As the cutting 

off the hand (q) of him who pretumed to (q) 33 H, 8,c. 
ſtrike another within the. Verge. of . the 12, 

Court of the Supreame Power, The loſle 

of his Earc , who maliciouſly firuck ano- 

ther. with a Weapon in a Church or 

-.. "Church-yard , or who preſumed to draw | 

a Weapon for that end, (7) And if the (r) 5 FE, 6.c.4 
xerſon ſo offending happencd to want his LEE 

res. then was Boo bh nt with &@ hot 1- 


ron in the Checke, ' But this. puniſhmene 
was ſometimes joyned With another ; for 
1 | tholc 
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i thoſe who! did either bring, ſend, 
receive , of procure others to brin 
ſend, or receive any Shcepe «& 
Lambs alive into a Shippe, to con- 
yeigh them beyond the Scas, had their 
13 | eng mo, _ a alſo their 
s)5 Elin. eft Hands fot the fir ence,(s) And 
WL Rec. ſometimes this Puniſtment was eg 
Y for want of Goods, and Chattells to 
ſatlisgfie a Pecuniary Mult, As thoſe, 

Burchers, Brewers, Bakers, Poulterers, 

Cooks, Coſter-mongers , or Fruiterers, 

who conſpire not to lell their Viua'ls, 

| but, at a certaine Rate agreed ainongſt 
rhemſelves, or oblige themſelves ro it 

b oo or Promiſe made amongſt 

| chem elyes, and have not forty pounds 
+. to pay for ſuch Offence, they arc to be 
fl puniſhed with the Jolle of one Fare, 

and are for ever rendered infamous in 

the Eye of the Law, to which Puniſh- 

ment thoſe Mechanicks , and Labourcrs 

are Subiet, who agree amongſt them- 

ſelves not to ſell their Wares, bur at 

fuch a Rare which they ſer amongſt them- 

ſelves, or not to worke, but ar- appoint- 

ed times, or not to exceced ſo much 

workin a Day, or not to finiſh a Wotk. 
(9) » Ev which another hath begun. (x) 


4 


F Now, thoſe who diſperſe falſe Rumours 2- 
il | gn Peeres, cither by word or writing, to 


r prejudice, may in ſome ſort be gh 
n 


. Lawes of England. 


ned amongft private offenders, for thar they 
may be committed ro Priſon, untill they pro- 
duce thole whom they pretend to be the firſt 
Authors of ſuch Rumours, nar ſhall they 
ſcape publick Juſtice, Burt without doubr, 
thoſe who maliciouſly do commit any fuch of- 
tence a comp the Supream Power, areto be 
puniſhed by the Magiſtrate, (#) 


| 49. Now of this rank alſo are thoſe, who 
malitiouſly forge, or cauſe and procure 0- 
thers to forge any Inſtramenrt or Writing 
to oyerthrow ohcall in. queſtion any ones 
Free-hold or Inherirance, or to ſubvert any 
ones Right to a Fee or Copy-hold: or do 
wittingly plead or produce in Triall any luch 
Inſtrument to any ſuch end, for ſuch of- 
fendors ſhall forteir treble Damages and 
Coſts rotthe Party grieved, and ſhall be ad- 
Judged ro have an ear cut off, ſtanding in 
the Pillory, as alſo ro have their noſes ſir, 
and to be ſtigmarized as an eternall-mark of 
ſuch falſhood and Villany : and Jaſtly they 
ſhall forfeit the Revenucs of their Lands for 
life, and ſuftcr Impriſonment for ever : bur 
they who forge, or procure any one to forge 
\ any ſuch Decd, orplead ill ro overthrow or 


- -- queſtion the Righr which another hath to 


ands for Term of life, or an Annuity,or who 
forge, or cauſe others to forge any Obligari- 
on, Acquitrance , or a Releaſe, or any 0- 
ther ſuch like perſonall wriring, our of ma- 
lice, ſhall pay to the party ge double 
_ Cofts and Damages, and hall alſo ſtand © 
[ , I Fa 


(u) See the 
Statutes cited 
{.3, title tgjr 
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Inſtitutes of the 
rhe P llory, loole one Ear, and ſuffer 4 


| "years impriſonment without Bail or main- 
, priſe. (w) next to which arc thoſe why 


| cheat any one of money, by forged, and 

(w) 5 Elix. c. counterfeir Writings, the puniſhnznt of 

14.Dier,288, which is atbirrary ; as arc allo many other 

n,53.322,1,26 oftences, which many of our Authors men-. 
wt tion, (x) | 


on" $50, Nor can I here omit thoſe Aſiem- 
S ING, bles againſt the publick Peace, which arc 
| | ___ called Routs, Riots, and unlawfull Aflem- 
blics : but as for the Differences, Definiti- 
; ons, __O ons of them, ſhall, ( for 
 }; __ þrevaties lake) refer you to others, ( 
(y)Dier,fo.188 ? EY 9, 
#.10, 51.. To which I may adde the Extortions 
of under-Sheriftes, and their Officers, 
Now Extortion is defined to be an unlawfull 
exatting of moncy which any any one ſhall 
do or praQiſc under colour of his Ot- 
hce, (x4) and this is ſundry wayes punithed 
| (z)Lamb,l.z, According to the quality of the of- 
" ec 5.f0.199. fence, (@) 
Ss Crompton fo.5g3 = 
Ss 8 4H.6.c.9. 52, Thoſe maintcnances alſo, which arc 
S (a) Lamb.b. uſed for the impeding of :udgement, arc to 
| £.4+f..414, Þe accounted in the number of publick - 
Cromp.fo, 48, Grimes, for Maintainers and Barrctors (b) 
| (b) From the who are Common fomentors of Suits, and 
French word Champarrers, (c) who proſecute other mens 
Baratcur, Suits at their own Charges upon an A- 
[e'F.nb,17 r, Kreement' for the thing in Action, and all 
E352, ji] © unlawfull deſcnders of petlonall Actions 
1 | ({fuch 


(ſuch as — (d) have puniſhment 
ordained for rheir offences, (e) (d)1d. 171. 
A,B,C. | 
53. To which pack of Knayes, we may (ec Lamb.q.24. 
adde Adulteries, [f} who formerly were for Cromp.$2.and 
the moſt part purged by Canonicall Penance; 155-Flet.t.z. 
[but this Crime 1s by a late A of this. pre- £-36.Dier 95. 
ſent Parliament delcrvedly made Felony. 4.39, & fo. 
Ulurers, (eg) although thele allo if they ex- $28.6.33. H, 
accd above ten pounds per Centum, per An- $0.9. _ 
num, were ſubjet ro Ecclehiaſticall Cen- (f)z32 H.8, 
ſures, (þ) Monopolizcrs, who were called £19. 18 EliR, 
Ingro!/'ers , Fore-ſtallers, and Regrators, £-3-27 Eltx, 
(i) and many others who are puniſhable by c.11,Dierfol. 
Impriſonment and the Pillory , and ſome 196-Me 22. 
who arc puniſhable alſv with many of the (g)32 H.8.c, 
aforeſaid punithments ioyned together ; 29+ 18 Elix, 
bur ſo great an Enumeration would nar ©:3+ _ | 
rightly, or aptly correſpond with the Breyi- 27 E#&6.IT. 
ty, which is required in the nature of In- Der 1b. n.23, 
ftirures or Inſtitutions, wherefore I ſhall (h)13 E6%c,8 
leaye them to the .more latge Diſcuſſions (i's Ed.,6.c,14 
of others, and ſhall onely make ic my & 15. 4&5 
\ Prayer , that fince theſe Labours of ours Ed. 6.c,21, 
are by Gods Mercy finiſhed, they may Lamb.l.2. C.4. 
prove uſefull, and gratcfull ro thoſe, for f0.432.Cromp. 
whoſe Leaſures and vacant Houres, we in- /® 69, 
.. tended this as a Recreation, | 
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